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FOREWORD 


The Transportation Amendments Act of 1955, H. R. 6141 and 
H. R. 6142, originated as a result of recommendations presented for 
the consideration of President Eisenhower by the Presidential Ad- 
visory Committee on Transport Policy and Organization. 

The President established the Advisory Committee on July 12 
1954, under the chairmanship of Hon, Sinclair Weeks, Secretary of 
Commerce, with Hon. Charles E. Wilson, Secretary of Defense, and 
Hon. Arthur S. Flemming, Director, Office of Defense Mobilization, 
as members. Hon. George M. Humphrey, Secretary of the Treasury, 
Hon. Arthur E. Summerfield, Postmaster General, Hon. Ezra T. Ben- 
son, Secretary of Agriculture, and Hon, Howland R. Hughes, Director, 
Bureau of the Budget, were designated as participants on an ad hoc 

is. 

The President directed the Advisory Committee to examine existing 
Federal transportation policies and programs for the purpose of deter- 
mining their effect on the overall needs of the Nation. In his letter 
establishing the committee, he stated : 

The vital interests of this Nation require that the transportation industry of 
the United States maintain itself at maximum effectiveness. The Government 
must provide effective leadership in assuring that its policies and programs 
affecting the various forms of transportation, whose services are so necessary 
to the public and to industry and which have such a vital bearing upon the na- 
tional security, are best designed to aid them in performing fully the roles for 
which each is best suited. 

The Advisory Committee, on September 2, 1954, announced the 
supeiaeen of a working group of transportation experts from out- 
side the Government to assist in its task. Members of the working 
group were: 

Arthur W. Page, director, American Telephone & Telegraph 
Co., chairman. 

Charles H. Beard, general traffic manager, Union Carbide & 
Carbon Corp., New York City. 

Charles L, Dearing, senior staff member, Brookings Institution, 
Washington, D.C. 

Fairman R. Dick, limited partner, Dick & Merle-Smith, New 
York City. 

George Roberts, partner, Winthrop, Stimson, Putman & Rob- 
erts, New York City. 

Arthur C. Schier, vice president for traffic, General Foods Corp., 
White Plains, N. Y. 

Ernest W. Williams professor, transportation, Columbia Uni- 
versity, New York City. 

The Advisory Committee’s report to the President, entitled “Re- 
vision of Federal Transportation Policy,” was released at the White 
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House on April 18,1955. It was unanimously approved by all regular 
and participating members of the Advisory Committee. 

lhe report deals primarily with two major areas of Federal trans- 
portation regulatory policy which, it declares, are “urgently in need 
of revision if the transportation industry of the United States is to 
maintain itself at maximum effectiveness,” The major objectives set 
out in the report are: 

1. Increased reliance on competitive forces of transportation in ratemaking in 
order— 

(a) to have transportation enterprises function under a system of dynamic 
competition which will speed up technical innovation and foster the develop- 
ment of new rate and service concepts ; and 

(b) to enable each form of transport to reflect its abilities in the market 
by aggressive experimentation in rates and service in order to demonstrate 
to the full its possibilities for service to the shipping and traveling public; 

2. Maintenance of a modernized and financially strong system of common car- 
rier transportations: 

3. Encouragement of increased efficiency and economy in the management of 
all transportation services in order to give the ultimate consumer the benefit of 
the lowest possible transportation costs; and 

4. Development of an efficient transportation system for defense mobilization 
or war. 


Legislation to implement the report’s recommendations was drafted 
by the Department of Commerce and sent to the House of Repre- 
sentatives and the Senate on May 5, 1955. The Department’s purpose 
in drafting the legislation was stated in its letter transmitting the 
legislation to be: 

Our intention with respect to this draft of legislation is to provide a useful 
tool for the Congress in considering the recommendations of the Advisory Com- 
mittee. The Committee believes this matter to be one of considerable public 
importance to which the Congress will wish to give the broadest consideration 
and that this legislation will serve as a helpful basis for the development of a 
sound national program with respect to these matters. 

The drafted legislation was introduced in the House by request in 
identical bills H. R. 6141 and H. R. 6142, introduced by our late Chair- 
man Priest and the ranking minority member, Mr. Wolverton. The 
companion bill in the Senate, also introduced by request, is S. 1920. 

This committee’s Subcommittee on Transportation and Commu- 
nications, of which I have been chairman, convened hearings on the 
Advisory Committee’s report between sessions of the 84th Congress 
on September 19 through September 22, 1955. The legislation was 
not under consideration. The purpose of this hearing was to receive 
a full explanation of the report from the members of the Advisory 
Committee and a general dinoulaton thereof by representatives of 
each of the major segments of the transportation industry so that the 
subcommittee might be in a better position to consider specific legis- 
lation during the 2d session of the 84th Congress. All three members 
of the Advisory Committee testified in support of the report’s recom- 
mendations. Representatives of the motor carrier, railroad, water 
carrier, and freight forwarder industries presented testimony both 
in support and in opposition to the recommendations. 

The Subcommittee on Transportation and Communications com- 
menced detailed hearings on H. R. 6141 and H. R. 6142, together with 
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related legislation,’ on April 24, 1956, with the hearings continuin 
through June 20, 1956. During these hearings testimony was receiv 
from numerous witnesses representing Government agencies, the vari- 
ous transport segments affected, as railroads, motor carriers, water 
carriers, and freight forwarders, labor shippers and shipping groups, 
and the general public. Such testimony exceeded 1,850 Seinied pede. 

The Subcommittee on Transportation and Communications recom- 
mended to the full committee that, owing to the voluminous and com- 
prehensive record developed, further study be made to sharpen the 
issues involved in the Advisory Committee report and the proposed 
legislation. As a result of the subcommittee recommendation, the 
committee on July 3 directed its staff, following the adjournment of 
the session— 
to prepare a digest of the testimony, analysis of the differing positions on major 
proposals, and amendments offered, so that the consideration of these important 
proposals affecting transportation policy may be assisted upon the return of the 
committee at the beginning of the next Congress. 

The digest, analysis, and index submitted herewith have been pre- 
pared to meet this directive. 


METHOD OF PRESENTATION 


Section I is a reprint, for reference purposes, of H. R. 6141 intro- 
duced by Chairman Priest (H. R. 6142 introduced by Mr. Wolverton 
being identical). Sections II through XIV. consist of a digest. and 
analysis of the testimony presenting a résumé of the differing posi- 
tions of the witnesses on 13 major proposals, and section XV presents 
the same on a series of miscellaneous items, embodied in the proposed 
legislation. Under each topic is presented: 

(a) Summary of present provisions of the Interstate Com- 
merce Act; 

(6) Amendments proposed by H. R, 6141, H. R. 6142, and 
related bills; 

(c) Purpose of the amendments proposed ; 

(d) Digest of testimony of Department of Commerce sponsor: 
ing the amendments; 

(e) Digest of testimony of other proponents of the amend- 
ments; 

(f) Digest of testimony of opponents of the amendments.’ 

Owing to the desire to keep the digest within reasonable and useful 
space limitations, the testimony of the major spokesmen on each posi- 
tion has been utilized at length, with an indication given of the 
position taken by additional proponents or opponents of each proposal. 

The arrangement for presenting the digest of testimony by other 

roponents and by opponents under (e) and ( f) above is alphabetical 

y organization—the first named where more than one is represented 
by the witness. At the end of each of these sections, there is an alpha- 
betical listing of organizations with witnesses whose testimony has 
not been summarized. 





i H. R. 525, romting to sec. 22, Government rates; H. R. 6208, felating to the fourth 
section ; H: R. 9177, H. R. 9548, H.R. 9771, and H. R. 9772, relating to freight forwarders; 
and H. R. 6111 and S. 1777, relating to the transportation of certain disabled persons. 
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Certain organizations, in the course of their testimony, suggested 
substitute language for specific proposals. Since these alternate pro- 
posals usually stemmed directly from comments on the specific pro- 
posals, they have been islebadsd with the digest of the testimony for 
reader convenience, rather than shown separately. 

The diversity of views on the various topics has made it difficult in 
some instances to classify an organization as a proponent or opponent. 
For example, a witness may have favored the principle of a particular 
proposal but disapproved of certain features or amendatory language. 
To avoid too much fragmentation of the digests, such a witness is 
generally shown as a proponent with the expressed disagreement left 
in the same digest. Similarly, where the emphasis appears to have 
been one of disagreement, the witness is shown as an opponent but 
with his favorable comments included. Again, inasmuch as the digest 
and analysis is centered upon H. R. 6141, a witness, arOnREN who 
may favor a general principle, but supports a different bill for its 
accomplishment, or believes that no amendment to existing law is 
necessary or desirable, generally has been classified as an opponent. 

Testimony by adiciien! witnesses regarding maximum-minimum 
specific rate power and the rule of ratemaking tended to overlap in 
certain instances. Depending upon the identification made by the 
witness or his principal emphasis, the digest of the testimony was 
placed under one or the other topic. 

Similar overlapping occurs in regard to the definitions of common, 
contract, and private carriers. For this reason it has not been prac- 
tical to separate the digests in accordance with type of transportation. 

The little specific testimony on the proposal concerning the can- 
cellation of through routes in section 15 (3) has been included with 
maximum-minimum specific rate power. 

Witnesses testifying with respect to the long-and-short-haul clause, 
in certain instances, combined disagreement with the proposals of the 

rincipal bills with approval of H. R. 6208. It seemed advisable 

om the standpoint of clarity of position not to separate the digest 
of testimony as to the bills or as to proponents and operant: Where 
separation was feasible it was followed. Similarly, the joint con- 
sideration of H. R. 525 with the principal bills made it advisable to 
treat the subject of transportation free or at reduced rates in the same 
manner. 

Testimony on the individual freight forwarder bills and the bill 

viding for free transportation of attendants for the physically 
handicapped are separated by bill number under the section “Mis- 
cellaneous.” 

An index, containing separate alphabetical lists of organizations and 
witnesses, cross refertndet, is appended. 
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I. H. R. 6141 anv H. R. 6142, Transportation AMENDMENTS Act OF 


H. R. 6141, 84TH CONGRESS, 1ST SESSION 
(H. R. 6142, an identical bill, introduced by Mr. Wolverton) 


IN THE HOUSE OF REPRESENTATIVES 
Mar 10, 1955 


Mr. Priest (by request) introduced the following bill; which was 
referred to the Committee on Interstate and Foreign Commerce 


A BILL To amend the Interstate Commerce Act, as amended, so as to provide 
for a stronger national transportation industry, and for other purposes 


Be it enacted by the Senate and. House of Representaives of the 
United States of America in Congress assembled, That this Act may 
be cited as the “Transportation Amendments Act of 1955.” 

Src. 2. The national transportation policy preceding section 1 of 
pA Interstate Commerce Act, as amended, is amended to read as 

ollows: 

“Tt is hereby declared to be the national transportation policy of the 
Congress— 

“(i) to provide for and develop, under the free enterprise sys- 
tem of dynamic competition, a strong, efficient, and financially 
sound national transportation industry by water, highway, and 
rail, as well as other means, which is and will at all times remain 
fully adequate for national defense, the postal service, and com- 
merce ; 

(2) to encourage and promote full competition between modes 
of transportation at charges not less than reasonable minimum 
charges, nor more than reasonable maximum charges, so as to en- 
courage technical innovations, the development of new rate and 
service techniques, and the increase of operating and managerial 
efficiency, full use of facilities and equipment, and the highest 
standards of service, safety, economy, efficiency, and benefit to 
the transportation user and the ultimate consumer, but without 
unjust discrimination, undue preference or advantage, or undue 
prejudice, and without excessive or unreasonable charges on non- 
competitive traffic ; 

“(3) to cooperate with the several States and the duly author- 
ized officials thereof, and to encourage fair wages and equitable 
working conditions ; a es 

“(4) to reduce economic regulation of the transportation in- 
dustry to the minimum consistent with the public interest and 
to the end that the inherent economic advantages, including cost 
and service advantages, of each mode of transportation may be 


1 
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fully realized in such a manner so as to reflect its full competitive 
economic capabilities; and 

“(5) to require that such minimum economic regulation be 
fair and impartial, without special restrictions, conditions, or 
limitations on individual modes of transport. 

“All the provisions of this Act shall be construed, administered, and 
enforced with a view of carrying out the above declaration of policy.” 

Sec. 3. (a) Paragraph (4) of section 1 of the Interstate Commerce 
Act, is amended to read as. follows: 

“(4) It shall be the duty of every common carrier subject to this 
part to provide and furnish transportation upon reasonable request 
therefor, and to establish reasonable through routes with such other 
carriers, and rates, fares, charges, and classifications, regulations, and 
practices to be applied in connection therewith which result in charges 
not less than just and reasonable minimum charges nor more than just 
and reasonable maximum charges; and it shall be the duty of common 
carriers by railroad subject to this part to establish reasonable through 
routes with common carriers by water subject to part IIT, and rates, 
fares, charges, and classifications, regulations, and practices to be ap- 
plied in connection therewith, which result in not Nees than just and 
reasonable minimum charges nor more than just and senate maxi- 
mum charges. It shall be the duty to every such common carrier 
establishing through routes to provide reasonable facilities for operat- 
ing such through routes and to make reasonable rules and regulations 
with respect to their operation, and providing for reasonable compen- 
sation to those entitled thereto; and in case of joint rates, fares, or 
charges, to establish just, reasonable, and equitable divisions thereof, 
which shal] not unduly prefer or prejudice any of such participating 
carriers.” 

(b) Paragraph (5) of section 1 of the Interstate Commerce Act, 
as amended, is amended to read as follows: 

“(5) All charges made for any service rendered or to be rendered 
in the transportation of passengers or property, or in connection there- 
with, shall Be not less than just and reasonable minimum charges nor 
more than just and reasonable maximum charges therefor, and every 
charge for such service which is less than a reasonable minimum 
charge or more than a just and reasonable maximum charge is pro- 
hibited and declared to be unlawful.” 

(c) Paragraph (6) of section 1 of the Interstate Commerce Act, 
as amended, is amended to read as follows: 

“(6) It is hereby made the duty of all common carriers subject to 
the provisions of this part to establish, observe, and enforce classifi- 
cations of property for transportation, regulations, and practices 
which when applied with the rates, fares, and charges of such carriers 
result in charges not less than just and reasonable minimum charges 
nor more than just and reasonable maximum charges, and just and 
reasonable regulations and practices affecting classifications, rates 
or tariffs, the issuance, form, and substance of tickets, receipts, and 
bills of lading, the manner and method of presenting, marking, pack- 
ing, and delivering property for transportation, the facilities for 


SSApaDOR Sao the carrying of personal, sample, and excess baggage, 


and_all other matters relating to or connected with the receiving, han- 
dling, transporting, storing, and delivery of property subject to the 
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provisions of this part which may be necessary or proper to secure 
the safe and prompt receipt, handling, transportation, and delivery 
of property subject to the provisions of this part upon just and reason- 
able terms, and every classification, regulation, and practice resulting 
in less than just and reasonable minimum charges or more than just 
and reasonaole maximum charges for the service, services, or part 
thereof covered thereby is prohibted and declared to be unlawful.” 

Sec. 4. Paragraph (1) of section 4 of the Interstate Commerce Act, 
as amended, is amended to read as follows: 

“(1) It shall be unlawful for any common carrier subject to this 
part or part III to charge or receive any greater compensation in the 
aggregate for the transportation of passengers, or of like kind of 
property, for a shorter than for a longer distance over the same line 
or route in the same direction, the shorter being included within the 
longer distance, but this shall not be construed as authorizing any 
common carrier within the terms of this part or part III to charge 
or receive as great compensation for a shorter as for a longer distance: 
Provided, however, That such common carrier may charge less for 
longer than for shorter distances for the transportation of passengers 
or property if the charge established to or from the more distant point 
(a) is necessary to meet actual competition of another carrier or car- 
riers, and (b) is not less than a just and reasonable minimum charge.” 

Src. 5. The first sentence of subparagraph (b) of paragraph (11) 
of section 6 of the Interstate Commerce Act, as amended, is amended 
to read as follows: 

“To establish proportional rates, or just and reasonable minimum 
or maximum proportional rates by rail to and from the ports to which 
the traffic is brought, or from which it is taken by the water carrier, 
and to determine to what traffic and in connection with what vessels 
and upon what terms and conditions such rates shall apply.” 

Src. 6. (a) The first sentence of paragraph (3) of section 13 of the 
Interstate Commerce Act, as amended, is amended by striking out “or 
initiated by the President during the period of Federal control,” ana 
inserting in lieu thereof “or any State service requirement (including 
any constitutional, statutory, administrative or judicial requirement 
to provide, operate, or maintain railroad service or facilities, or the 
refusal or omission of any State agency or tribunal having jurisdic- 
tion, upon application, request, or notice duly presented thereto, to 
authorize or permit discontinuance or curtailment of such service or 
facilities within one hundred and eighty days after the presentation 
of such application) ,”. 

(b) Paragraph (2) of section 13 of the Interstate Commerce Act, 
as amended, is amended to read as follows: 

“(4) Whenever, in any such investigation the Commission, after 
full hearing, finds that any such rate, fare, charge, classification, 
regulation, or practice, causes any undue or unreasonable advantage, 
preference, or prejudice as between persons or localities in interstate 
commerce on the one hand and interstate or foreign commerce on the 
other hand, or any undue, unreasonable, or unjust discrimination 
against interstate or foreign commerce, or that any such service re- 
quirement causes or will cause a net loss in revenue to the carrier or 
carriers involved, or otherwise unduly burdens or will unduly burden 
interstate or foreign commerce, all of which are hereby forbidden and 
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declared to be unlawful, it shall by order determine and prescribe 
such just and reasonable minimum or maximum rate, fare, or charge, 
thereafter to be charged, and the classification, regulation, practice, 
or service requirement thereafter to be observed: Provided, That in 
any such investigation involving a State service requirement the 
Commission shall not issue such order prescribing or requiring dis- 
continuance or curtailment of service covered thereby unless it finds 
that there is or will be available to the public reasonably adequate 
service in lieu thereof by other carriers or modes of transport (in- 
cluding private amnieath in the event of discontinuance or curtail- 
ment of the particular service or facility involved. Such order or 
orders issued under this section shall be observed while remaining in 
effect by the carriers parties to such proceeding affected thereby, the 
law of any State or the decision or order of any State authority to the 
contrary notwithstanding.” 

Sec. 7. (a) Paragraph (1) of section 15 of the Interstate Commerce 
Act, as amended, is amended to read as follows: 

“(1) That whenever, after full hearing upon a complaint made as 
provided in section 13 of this part, or after full hearing under an 
order for investigation and hearing made by the Commission on its 
own initiative, sites in extension of any pending complaint or with- 


out any complaint whatever, the Commission shall be of opinion that 
any individual or joint rate, fare, or charge whatsoever demanded, 
charged, or collected by any common carrier or carriers subject to 
this part for the transportation of persons or property as defined in 
the first section of this part, or any individual or joint classification, 
regulation, or practice whatsoever of such carrier or carriers subject 
to the provisions of this part, affecting such rate, fare, or charge, is 


or will be in contravention of any provision of this part, the Commis- 
sion shall determine and prescribe such just and reasonable mini- 
mum or maximum rate, fare, or charge, or such relationship, classifica- 
tion, regulation, or practice, as in its judgment may be necessary to re- 
move such violation, to the extent to which the Commission finds that 
the same does or would exist, and to make an order that the carrier or 
carriers shall cease and desist from such violation, to the extent to 
which the Commission finds that the same does or would exist, and 
shall not thereafter publish, demand, or collect any rate, fare, or charge 
for such transportation less than the minimum or more than the maxi- 
mum so prescribed, and shall conform to and observe the relationship, 
classification, regulation, or practice so prescribed.” 

(b) Paragraph (3) of section 15 of the Interstate Commerce Act, 
as amended, is amended to read as follows: 

“(3) The Commission may, and it shall wherever deemed by it to 
be necessary or desirable in the public interest, after full hearing upon 
complaint or upon its own initiative without complaint, establish 
through routes, joint classifications which when applied with joint 
rates, fares, or charges result in charges not less than just and reason- 
able minimum charges, nor more than just and reasonable maximum 
charges, and just and reasonable minimum or maximum joint rates, 
fares, or charges applicable to the transportation of passengers or 
property by carriers subject to this part, or by carriers by raiload 
—- to this part and common carriers by water subject to part ITT, 
and the divisions of such rates, fares, or charges as hereinafter pro- 
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vided and the terms and conditions under which such through routes 
shall be operated. The Commission shall not, however, establish any 
through route, classification, or practice, or any rate, fare, or charge 
between street electric passenger ee not engaged in the general 
business of transporting freight in addition to their passenger and 
express business, and railroads of a different character. No existing 
through route shall be canceled peas by agreement of all carriers 
whose lines are embraced therein unless the Commission shall, upon 
application and after hearing, find that cancellation is consistent with 

e ee interest without regard to the provisions of paragraph (4) 
of this section, and the burden of proof shall be upon the carrier or 
carriers to show that the cancellation is consistent with such public 
interest.” 

(c) Paragraph (7) of section 15 of the Interstate Commerce Act, as 
amended, is amended to read as follows: 

“(7) Whenever there shall be filed with the Commission any sched- 
ule stating a new individual or joint rate, fare, or charge, or any new 
individual or joint classification, or any new individual or joint regu- 
lation or practice affecting any rate, fare, or charge, the Commission 
shall have, and it is hereby given authority, either upon complaint or 
upon its own initiative without complaint, at once, and if it so orders 
without answer or other formal pleading by the interested carrier or 
carriers, but upon reasonable notice, to enter upon a hearing concern- 
ing the lawfulness of such rate, fare, charge, classification, regulation, 


or Jpestion 

ending such hearing and the decision thereon, the Commission 
may from time to time suspend the operation of such schedule and 
defer the use of such rate, fare, charge, classification, regulation, or 
practice, for a period not longer than three months beyond the time 
when it would otherwise go into effect, but only if it determines on the 
basis of factual information by sworn complaint, affidavit, or other 
evidence, furnished by the arenes or as a result of its own in- 
vestigation, (a) that the rate, fare, charge, classification, regulation, 
or practice would probably be unlawful, and (b) that making such 
rate, fare, charge, classification, regulation, or practice effective would 
result in injury to the complainant, and fc) that remedies available 
to the me, ainant would, in the absence of suspension, be inadequate ; 
and the Commission shall file with such schedule and deliver to the 
carrier or carriers affected by such suspension a statement in writing 
of its reasons for the suspension. After full hearing, whether com- 
pleted before or after the rate, fare, charge, classification, regulation, 
or practice goes into effect, the Commission may make such order with 
reference thereto as would be proper in a proceeding initiated after it 
had become effective. If the proceeding has not been concluded and 
an order made within the pone of suspension, the proposed change 
of rate, fare, charge, classification, regulation, or practice shall go into 
effect at the end of such period; but in case of a proposed increased rate 
or charge for or in respect to the transportation of property, the Com- 
mission may by order require the interested carrier or carriers to k 
accurate account in detail of all amounts received by reason of suc 
increase, specifying by whom and in whose behalf such amounts are 
paid, and upon completion of the hearing and decision may by further 
order require the interested carrier or carriers to refund, with interest, 
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to the persons in whose behalf such amounts were paid, such portion 
of such increased rates or charges ‘as by its decision shall be found not 
justified. At any hearing involving a change in a rate, fare, charge, 
or classification, or in a rule, regulation, or practice, the burden of 
proof shall be upon the carrier filing the schedule to show that the 
proposed changed rate, fare, charge, classification, rule, regulation, or 
ractice is lawful, unless the complainant is also a carrier, and the 
mmission shall give to the hearing and decision of such questions 
preference over all other questions pending before it and decide the 
same as speedily as possible.” 

Sec. 8. Section 15a of the Interstate Commerce Act as amended, is 
hereby repealed, and a new section 15a reading as follows is inserted : 

“Src. 15a. (1) In determining whether a rate, fare, or charge, or 
classification, regulation, or practice to be applied in connection there- 
with, results in a charge which is less than a reasonable minimum 
charge, as used in this Act, the Commission shall not consider the effect 
of such charge on the traflic of any other mode of transportation; or 
the relation of such charge to the charge of any other mode of trans- 
portation; or whether such charge is lower than necessary to meet the 
competition of any other mode of transportation: Provided, however, 
That the provisions of this paragraph shall not be construed to pro- 
hibit any carrier subject to this Act from protesting or complainin 
in the event that a rate, fare, or charge is filed or made effective whic 
it believes to be less than a reasonable minimum charge. 

“(2) In determining whether rates, fares, or charges, or classifica- 
tions, regulations, or practices to be applied in connection therewith, 
result in charges more than just and reasonable maximum charges, 
as used in this Act, the Commission shall not require such charges to be 
reduced below the full cost of performing the services to which they 
apply, exclusive of losses in other services. In making such a deter- 
mination, the Commission shall take into consideration the extent and 
effect of competition with respect to the service to which the charges 
apply to the end that carriers will be prevented from imposing exces- 
sive or unreasonable charges on traffic which is noncompetitive. 

“(3) Differences in the classifications, rates, fares, charges, rules, 
regulations, and practices ‘as between the different modes of transport, 
each with respect to its own type of service, shall not be deemed to 
constitute unjust discrimination, undue or unreasonable prejudice or 
disadvantage, or an unlawful practice within the meaning of any pro- 
vision of this Act so long as the classifications, rates, fares, charges, 
rules, regulations, and practices do not result in charges which are 
less than reasonable minimum charges, as used in this Act. 

“(4) The establishment, maintenance, publication, and application 
of rates or charges for individual shipments of property subject to in- 
centive minimum weights or in volume which make due allowance 
for differences in the handling costs of a carrier subject to this Act 
and which are established for the purpose of meeting competition of 
other modes of transportation shall not be construed or held to con- 
stitute unjust discrimination, or undue or unreasonable advantage, 
preference, or eee 

“(5) The establishment, maintenance, publication, and application 


of rates, fares, charges, and rules and regulations of special applica- 
tion for transportation service to the United States, State, and munici- 
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al governments by carriers subject to this Act is hereby authorized. 

ates, fares, charges, and rules and regulations so limited shall be 
subject to the tariff filing and publication requirements of the Act: 
Provided, however, That (a) such rates, fares, charges, and rules and 
regulations may be filed on short notice, or made retroactive, where 
the circumstances so warrant, and (b) the provisions of the Act with 
respect to filing, publication, and posting of tariff schedules and con- 
tracts may be waived where the security of the United States so re- 
oa upon the filing of an appropriate statement in writing with the 

ommission by the head of the Government agency concerned. Such 
rates, fares, charges, and rules and regulations shall not be subject 
to suspension or to the provisions of section 4, but shall be subject 
to all other applicable provisions of the Act. Transportation services 
rendered by carriers subject to the Act for such governments other than 
under such rates, fares, charges, and rules and regulations of special 
application shall be subject to all the provisions hereof: Provided, 
however, That the provisions of the Act with respect to filing, publica- 
tion, and posting of. tariff schedules and contracts may be waived where 
the security of the United States so requires in the manner provided 
herein with respect to waiver for those of special application.” 

Sec. 9. (>) Section 22 of the Interstate Commerce Act, as amended, 
is amended by striking from the first clause thereof the words “for the 
United States, State, or municipal governments, or” and “or the trans- 

ortation of persons for the United States Government free or at re- 
uced rates,” 

(b) Nothing in this section shall be construed to affect the validity 
of any free or reduced rates, fares, or charges for transportation 
service rendered prior to the effective date hereof, and outstanding 


contracts providing for such rates, fares, or charges shall be filed 
and published on the effective date of this section as provided in 
st raph (5) of section 15a, and shall be subject to all other 


applicable provisions of such subparagraph. 
ro. 10. (a) Paragraph (14) of subsection (a) of section 203 of the 

Interstate Commerce Act, as amended, is amended by striking out 
“except” after “whether over regular or irregular routes,” and insert- 
ing in lieu thereof “including any person heretofore engaged in trans- 
portation as a contract carrier by motor vehicle which the Commission 
shall find in appropriate proceedings not to be engaged in transpor- 
tation as a contract carrier by motor vehicle as efined hereby but 
excluding”. 

(b) Paragraph (15) of subsection (a) of section 203 of the Inter- 
state Commerce Act, as amended, is amended to read as follows: 

(15) The term ‘contract carrier by motor vehicle’ means any per- 
son who engages in transportation by motor vehicle of passengers or 
property in interstate or foreign commerce for compensation (other 
than transportation referred to in paragraph (14) and the exception 
therein) on the basis of bilateral contracts for specialized or individu- 
alized service or services equivalent to bona fide private carriage by 
motor vehicle”. 

(c) Paragraph (17) of subsection (a) of section 203 of the Interstate 
Commerce Act, as amended, is amended to read as follows: 

“(17) The term ‘private carrier of property by motor vehicle’ means 
any person not included in the terms ‘common carrier by motor vehicle’ 
85548572 
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or ‘contract carrier by motor vehicle’, who transports in interstate or 
foreign commerce by motor vehicle property of which such person is 
the owner, lessee, or bailee: Provided, That such ownership, lease, or 
bailment was not undertaken for the purpose of such transportation.” 

Sec. 11. (a) Subsection (a) of section 216 of the Interstate Com- 
merce Act, as amended, is amended to read as follows: 

“(a) It shall be the duty of every common carrier of passengers b 
motor vehicles to establish reasonable through routes with other a, 
common carriers and to provide safe and adequate service, equipment, 
and facilities for the transportation of passengers in interstate or 
foreign commerce; to establish, observe, and enforce individual and 
joint rates, fares, and charges, and regulations and practices relating 
thereto which result in charges not less than just and reasonable mini- 
mum charges nor more than just and reasonable maximum charges 
and just and reasonable regulations and practices relating thereto an 
to the issuance, form, and substance of tickets, the carrying of person- 
nel, sample, and excess baggage, the facilities for transportation, and 
all other matters relating to or connected with the transportation of 
passengers in interstate or foreign commerce; and in case of such joint 
rates, fares, and charges, to establish just, reasonable, and equitable 
divisions thereof as between the carriers participating therein which 
shall not unduly prefer or prejudice any of such participating 
carriers.” 

(b) Subsection (b) of section 216 of the Interstate Commerce Act, 
as amended, is amended to read as follows: 

“(b) It shall be the duty of every common carrier of property by 
motor vehicle to provide safe and adequate service, equipment, and 
facilities for the transportation of property in interstate or foreign 
commerce; to establish, observe, and enforce rates, charges, and classi- 
fications, regulations, and practices relating thereto which result in 
charges not less than just and reasonable minimum charges nor more 
than just and reasonable maximum charges, and just and reasonable 
regulations and practices relating thereto and to the manner and 
method of presenting, marking, packing, and delivering property for 
transportation, the facilities for transportation, and all other matters 
relating to or connected with the transportation of property in inter- 
state or foreign commerce.” 

(c) Subsection (c) of section 216 of the Interstate Commerce Act, 
as amended, is amended by amending the first sentence therein to read 
as follows: 

“Common carriers of property by motor vehicle may establish rea- 
sonable through routes, and joint rates, charges and classifications 
relating thereto which result in charges not less than just and reason- 
able minimum charges nor more than just and reasonable maximum 
charges with other such carriers or with common carriers by railroad 
and/or express and/or water; and common carriers of passengers by 
motor vehicle may establish reasonable through routes, and joint rates, 
fares, or charges which result in charges not less than just and reason- 
able minimum charges not more than just and reasonable maximum 
charges with common carriers by railroad and/or water.” 

(d) Subsection (d) of section 216 of the Interstate Commerce Act, 
as amended, is amended by amending the first sentence therein to read 
as follows: “All charges made for any service rendered or to be ren- 
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dered by any common carrier by motor vehicle engaged in interstate 
or foreign commerce in the transportation of passengers or property 
as aforesaid or in connection therewith shall be not less than just and 
reasonable minimum charges nor more than just and reasonable 
maximum charges therefor, and every charge for such service or any 
part thereof which is less than a just and reasonable minimum charge 
or more than a just and reasonable maximum charge is prohibited and 
declared to be unlawful.” 

(e) Subsection (e) of section 216 of the Interstate Commerce Act, 
as amended, is amended by amending the second sentence therein to 
read as follows: 

“Whenever, after hearing, upon complaint or in an investigation 
on its own initiative, the Commission shall be of the opinion that an 
individual or joint rate, fare, or charge, demanded, charged, or col- 
lected by any common carrier or carriers by motor vehicle or by any 
common carrier or carriers by railroad and/or express, and/or water 
for transportation in interstate or foreign commerce, or any classi- 
fication, rule, regulation, or practice whatsoever of such carrier or 
carriers affecting such rate, fare, or charge or the value of the service 
thereunder, is or will be in contravention of any provision of this 
part, it shall determine and prescribe the lawful reasonable minimum 
or maximum rate, fare, or charge thereafter to be observed, or the 
lawful relationship, rule, regulation, or practice thereafter to be made 
effective and the Commission shall, whenever deemed by it to be nec- 
essary or desirable in the public interest, after hearing, upon com- 
plaint or upon its own initiative without a complaint, establish 
through routes, and joint regulations or practices which when applied 
with joint rates, fares, or charges result in charges not less than just 
and reasonable minimum charges nor more than just and reasonable 
maximum charges, and just and reasonable minimum or maximum 
joint rates, fares, or charges applicable to the transportation of pas- 
sengers by common carriers by motor vehicle, and the terms and con- 
clitions under which such through routes shall be operated: Provided, 
however, That nothing in this part shall empower the Commission 
to prescribe, or in any manner regulate, the rate, fare, or charge for 
interstate transportation, or for any service connected therewith, for 
the purpose of removing discrimination against interstate commerce 
or for any other purpose whatever.” 

(f) Subsection (g) of section 216 of the Interstate Commerce Act, 
as amended, is amended to read as follows: 

“(@) Whenever there shall be filed with the Commission any 
schedule stating a new individual or joint rate, fare, charge, or classi- 
fication for the transportation of passengers or property by a com- 
mon carrier or carriers by motor vehicle, or by any such carrier or 
carriers in conjunction with a common carrier or carriers by railroad 
and/or express, and/or water in interstate or foreign commerce, or 
any rule, regulation or practice affecting such rate, fare, or charge, 
or the value of the service thereunder, the Commission is hereby au- 


thorized and empowered upon oe of any interested party or 
9 


upon its own initiative at once and, if it so orders, without answer 
or other formal pleading by the interested carrier or carriers, but upon 
reasonable notice, to enter upon a hearing concerning the lawfulness 
of such rate, fare, or charge, or such rule, regulation, or practice. 
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“Pending such hearing and the decision thereon, the Commission 
may from time to time suspend the operation of such schedule and: 
defer the use of such rate, fare, or charge, or such rule, regulation, or 
practice, for a period not longer than three months beyond the time 
when it would otherwise go into effect, but only if it determines on 
the basis of factual information by sworn complaint, affidavit or other 
evidence, furnished by the complainant, or as a result of its own 
investigation, (2) that the rate, fare, or charge, or rule, regulation, 
or practice would probably be unlawful, and (b) that making such 
rate, fare, or charge, or rule, regulation, or practice effective would 
result in injury to the complainant, and (c) that remedies available 
to the complainant would, in the absence of suspension, be inade- 
quate; and the Commission shall file with such schedule and deliver 
to the carrier or carriers affected by such suspension a statement in 
writing of its reasons for the suspension. After hearing whether 
completed before or after the rate, fare, charge, classification, rule, 
regulation, or practice goes into effect, the Commission may make 
such order with reference thereto as would be proper in a proceeding 
initiated after it had become effective. If the proceeding has not been 
concluded and an order made within the period of suspension, the 
proposed change of rate, fare, or charge, or classification, rule, reg- 
ulation, or practice shall go into effect at the end of such period: 
Provided, That this paragraph shall not apply to any initial schedule 
or schedules filed on or before July 31, 1938, by any such carrier 
in bona fide operation when this section takes effect. At any hearing 
involving a change in a rate, fare, charge, or classification, or in a 
rule, regulation, or practice, the burden of proof shall be upon the 
carrier filing the schedule to show that the proposed changed rate, 
fare, charge, classification, rule, regulation, or practice is lawful, un- 
less the complainant is also a carrier.” 

(g) Subsection (h) of section 216 of the Interstate Commerce 
Act, as amended, is amended by striking out the words “justness 
or reasonableness” in the first clause thereof and in.erting in lieu 
thereof the word “lawfulness.” 

(h) Subsection (i) of section 216 of the Interstate Commerce Act, 
as amended, is hereby repealed. 

Sec. 12. (a) Subsection (a) of section 218 of the Interstate Com- 
merce Act, as amended, is amended (1) by striking out of the second 
sentence the word “minimum”, and (2) by striking out the last four 
sentences and inserting in lieu thereof the following: “No such con- 
tract carrier, unless otherwise provided by this part shall engage in 
the transportation of passengers or property in interstate or foreign 
commerce unless the rates, fares, and charges actually maintained 
and charged for such transportation by said carrier have been pub- 
lished, filed, and posted in accordance with the provisions of this part, 
or in the alternative, at the carrier’s option, unless the actual contract 
or contracts of such carrier covering such transportation have been 
published, filed, and posted in lieu thereof, in accordance with such 
regulations as the Commission shall prescribe. In all other respects, 
everv such carrier shall be subject to section 217.” 

(b) Subsection (b) of section 218 of the Interstate Commerce Act, 
as amended, is amended to read as follows: 

“(b) Whenever, after hearing, upon complaint or upon its own 
initiative the Commission finds that any minimum rate or charge of 
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any contract carrier by motor vehicle, or any rule, regulation, or prac- 
tice of any such carrier affecting such minimum rate or charge, or the 
value of the service thereunder, for the transportation of passengers 
or property or in connection therewith, contravenes the national trans- 
portation policy declared in this Act, or is in contravention of any 
provision of this Act, the Commission may prescribe such just and 
reasonable min#num rate or charge, or such rule, regulation, or prac- 
tice as in its judgment may be necessary or desirable in the public 
interest and will not be in contravention of any provision of this Act. 
Such minimum rate or charge, or such rule, regulation, or practice, 
so prescribed by the Commission, shall give no advantage or prefer- 
ence to any such carrier in competition with any common carrier sub- 
ject to this Act, which the Commission may find to be undue or incon- 
sistent with the public interest and the national transportation policy 
declared in this Act, and the Commission shall give due consideration 
to the cost of the services rendered by such contract carriers. All 
complaints shall state fully the facts complained of and the reasons 
for such complaint and shall be made under oath.” 

(c) Subsection (c) of section 218 of the Interstate Commerce Act, 
as amended, is amended to read as follows: 

“(c) Whenever there shall be filed with the Commission by any such 
‘contract carrier’ any schedule stating a charge for a new service or a 
reduced charge directly, or by means of any rule, regulation, or prac- 
tice, for the transportation of passengers or property in interstate or 
foreign commerce, the Commission is hereby authorized and empow- 
ered upon complaint of interested parties or upon its own initiative at 
once and, if it so orders, without answer or other formal pleading by 
the interested party, but upon reasonable notice, to enter upon a hear- 
ing concerning the lawfulness of such charge, or such rule, regulation, 
or practice. 

“Pending such hearing and the decision thereon, the Commission 
may from time to time suspend the operation of such schedule and 
defer the use of such charge, or such rule, regulation, or practice, for 
a pesos not longer than three months beyond the time when it would 
otherwise go into effect, but only if it determines on the basis of factual 


information by sworn complaint, affidavit, or other evidence, furnished 
by the complainant, or as a result of its own investigation, (1) that the 
c ae or rule, regulation, or practice would probably be unlawful, 


and (2) that making such charge, or rule, regulation, or practice effec- 
tive would result in injury to the complainant, and (3) that remedies 
available to the complainant would, in the absence of suspension, be 
inadequate; and the Commission shall file with such schedule and 
deliver to the carrier affected by such suspension a statement in writ- 
ing of its reasons for the suspension, After full hearing, whether 
completed before or after the charge, or rule, regulation, or practice 

s into effect, the Commission may make such order with reference 
thereto as would be proper in a proceeding initiated after it had become 
effective. If the proceeding has not been concluded and an order 
made within the period of suspension, the proposed change in any 
charge, or rule, regulation, or practice shall go into effect at the end 
of such period : Provided, That this paragraph shall not apply to any 
initial schedule or schedules filed on or before July 31, 1938, by any 
such carrier in bona fide operation when this section takes effect. The 
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rule as to burden of proof specified in section 216 (g) shall: apply to 
this paragraph.” 

Sec. 18. (a) Subsection (d) of section 302 of the Interstate Com- 
merce Act, as amended, is amended by striking out “except” and 
inserting in lieu thereof “including any person heretofore engaged in 
transportation as a contract carrier by water which the Commission 
shall find in appropriate proceedings not to be copste’ in transpor- 
tation as a contract carrier by water as defined hereby, but excluding”. 

(b) Subsection (e) of section 302 of the Interstate Commerce Act, 
as amended, is amended by amending the first sentence thereof to read 
as follows: “The term ‘contract carrier by water’ means any person 
which engages in transportation by water of passengers or property 
in interstate or foreign commerce for compensation (other than trans- 
portation referred to in paragraph (d) and the exemption therein ) 
on the basis of bilateral contracts for specialized or individualized 
service or services equivalent to bona fide private carriage by water”. 

Src. 14. Subsection (b) of section 303 of the Interstate Commerce 
Act, as amended, is hereby repealed. 

Sec. 15. (a) Subsection (a) of section 305 of the Interstate Com- 
merce Act, as amended, is amended to read as follows: 

“(a) It shall be the duty of every common carrier by water, with 
respect to transportation subject to this part which it undertakes or 
holds itself out to perform, or which it is required by or under author- 
ity of this part to perform to provide and furnish such transportation 
upon reasonable request therefor, and to establish, observe, and en- 
force rates, fares, charges, and classifications, regulations, and prac- 
tices to be applied in connection therewith which result in charges 
not less than just and reasonable minimum charges nor more than 
se and reasonable maximum charges, and just and reasonable regu- 

ations and precios relating thereto, and to the issuance, form, and 

substance of tickets, receipts, bills of lading, and manifests, the man- 
ner and method of presenting, marking, packing, and delivering 
property for transportation, the carrying of personal, sample, and 
excess baggage, the facilities for transportation, and all other matters 
relating to or connected with such transportation in interstate or 
foreign commerce. All charges made for any service rendered or to 
be rendered in the transportation of passengers or property as afore- 
said, or in connection therewith, shall be not less than just and reason- 
able minimum charges nor more than just and reasonable maximum 
charges therefor, anil every charge for such service or any part thereof 
which is less than a reasonable minimum charge or more than a just 
and reasonable maximum charge is prohibited and declared to be 
unlawful.” 

(b) Subsection (b) of section 305 of the Interstate Commerce Act, 
as amended, is amended by amending the first two sentences therein 
to read as follows: “It shall be the duty of common carriers by water 
to establish reasonable through routes with other such carriers and 
with common carriers by railroad, for the transportation of persons 
or property, and rates, fares, charges, and classifications applicable 
thereto which result in charges not less than just and reenable mini- 
mum charges nor more than just and reasonable maximum charges, 
and to provide reasonable facilities for operating such through routes, 
and to make reasonable rules and regulations with respect to their 
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operation and providing for reasonable compensation to those entitled 
thereto. Common carriers by water may establish reasonable through 
routes and rates, fares, charges, and classifications applicable thereto 
which result in charges not less than just and reasonable minimum 
charges nor more than just and reasonable maximum charges with 
common carriers by motor vehicle.” 

(c) Subsection (c) of section 305 of the Interstate Commerce Act, 
as amended, is amended by striking out the last sentence. 

Sec. 16. Subsection (e) of section 306 of the Interstate Commerce 
Act, as amended, is amended (1) by striking out of the second sen- 
tence the word “minimum”, and (2) by striking out the last five 
sentences and inserting in lieu thereof the following: “No contract 
carrier by water, unless otherwise provided by this part, shall engage 
in transportation subject to this part unless the rates, fares, or charges 
actually maintained and charged have been published, filed, and posted 
in accordance with the provisions of this part, or in the alternative, 
at the carrier’s option, unless the actual contract or contracts covering 
such transportation have been published, filed, and posted in lieu 
thereof, if accordance with such regulations as the Commission shall 
prescribe. In all other respects every such carrier shall be subject to 
sections 306 (a)-—(d).” 

Src. 17. (a) Subsection (b) of section 307 of the Interstate Com- 
merce Act, as amended, is amended to read as follows: 

“(b) Whenever, after hearing, upon complaint or in an investiga- 
tion on its own initiative, the Commission shall be of opinion that 
any individual or joint rate, fare, or charge demanded, charged, or 
collected by any common carrier or carriers by water for transporta- 
tion subject to this part, or any regulation, practice, or classification 
of such carrier or carriers relating to such transportation, is or will 
be in contravention of any provision of this part, it shall determine 
and prescribe the lawful reasonable minimum or maximum rate, fare, 
or charge thereafter to be observed, or the lawful relationship, regula- 
tion, practice, or classification thereafter to be made effective.” 

(b) Subsection (<) of section 307 of the Interstate Commerce Act, 
as amended, is amended by striking out the words “justness or reason- 
ableness” in the first clause thereof, and inserting in lieu thereof the 
word “lawfulness”. 

(c) Subsection (d) of section 307 of the Interstate Commerce Act, 
as amended, is amended to read as follows: 

“(d) The Commission may, and it shall whenever deemed by it to 
be necessary or desirable in the public interest, after full hearing upon 
complaint or upon its own initiative without a complaint, establish 
through routes, joint classifications which when applied with joint 
rates, fares, or charges result in charges not less than just and reason- 
able minimum charges nor more than just and reasonable maximum 
charges, and just and reasonable minimum or maximum joint rates, 
fares, or charges, applicable to the transportation of passengers or 
sl a common carriers by water, or by such carriers and carriers 
by railroad, and the divisions of such rates, fares, or charges as herein- 
after provided, and the terms and conditions under which such 
through routes shall be operated. The Commission shall not, how- 
ever, establish any through route, classification, or practice, or any 
rate, fare, or charge, between street electric passenger railways not 
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engaged in the general business of transporting freight in addition to 
their passenger and express business, and common carriers by water. 
No existing through route shall be canceled except by agreement of all 
carriers whose lines are embraced therein unless the Commission shall, 
upon application and after hearing, find that cancellation is consistent 
with the public interest without regard to the provisions of paragraph 
(4) of section 15, and the burden of proof shall be upon the carrier or 
carriers to show that the cancellation is consistent with such public 
interest.” 

(d) Subsection. (f) of section. 307 of the Interstate Commerce Act, 
as amended, is hereby repealed. 

(e) Subsection (g) of section 307 of the Interstate Commerce Act, 
as amended, is amended to read as follows: 

“(g) Whenever thereshall be filed with the Commission any sched- 
ule (except a schedule referred to in section 322) stating a new rate, 
fare, charge, classification, regulation, or practice for the interstate 
or foreign FAA OEO SIR of passengers or property by a common car- 
rier or carriers by water, the Commission may upon protest of inter- 
ested parties or upon its own initiative at once, and if it so orders, 
without answer or other formal pleading by such carrier or carriers, 
but upon reasonable notice, enter upon an investigation concerning the 
lawfulness of such rate, fare, charge, classification, regulation, or 
practice. 

“Pending such hearing and the decision thereon, the Commission 
may from time to time suspend the operation of such schedule and 
defer the use of such rate, fare, charge, classification, regulation, or 
practice, for a period not longer than three months beyond the time 
when it would otherwise go into effect but only if it determines on 
the basis of factual information furnished by sworn complaint, affi- 
davit, or other evidence, furnished by the complainant, or as a result 
of its own investigation, (1) that the rate, fare, charge, classification, 
regulation, or practice would probably be unlawful, and (2) that 
making such rate, fare, charge, classification, regulation, or practice 
effective would result in injury to the complainant, and (3) that reme- 
dies available to the complaint would, in the absence of suspension, be 
inadequate; and the Commission shall file with such schedule and 
deliver to the carrier or carriers affected thereby a statement in writ- 
ing of its reasons for the suspension. After hearing, whether com- 
pleted before or after the rate, fare, charge, classification, regulation, 
or practice goes into effect, the Commission may make such order with 
reference thereto, as would be proper in a proceeding instituted after 
such rate, fare, charge, classification, regulation, or practice had be- 
come effective. If the proceeding shall not have been concluded and 
an order made within the period of suspension, the proposed rate, 
fare, charge, classification, regulation, or practice a ap into effect 
at the end of such period: Provided, however, That this subsection 
shall not apply to any initial schedule filed prior to October 1, 1941, 
by any such carrier (other than a carrier subject, at the time this part 
takes effect, to the provisions of the Intercoastal Shipping Act, 1933, 
as. amended, or the Shipping Act, 1916, as amended) insofar as such 
schedule names rates on traffic, or for services connected therewith, 
as to which such carrier was in bona fide operation on January 1, 1940. 
At any hearing involving a change in a rate, fare, charge, or classifi- 
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cation, or in a rule, regulation, or practice, the burden of proof shall 
be upon the carrier filing the schedule to show that the proposed rate, 
fare, charge, classification, rule, regulation, or practice is lawful, unless 
the complainant is also a carrier.” 

(f) Subsection (h) of section 307 of the Interstate Commerce Act, 
as amended, is amended to read as follows: 

“(h) Whenever, after hearing, upon complaint or upon its own 
initiative, the Commission finds that any minimum rate or charge of 
any contract carrier by water, or any rule, regulation, or practice of 
any such carrier affecting such minimum rate or charge, or the value 
of the service thereunder, contravenes the national transportation 
policy declared in this Act, or is in contravention of any provision of 
this Act, the Commission may prescribe such just and reasonable 
minimum rate or charge, or such rule, regulation or practice as in its 
judgment may be necessary or desirable in the public interest and will 
not be in contravention of any provision of this Act. Such minimum 
rate or charge, or such rule, regulation, or practice, so prescribed b 
the Commission, shall give no advantage or preference to any sich 
carrier in competition with any common carrier subject to this Act, 
which the Commission may find to be undue or inconsistent with the 
public interest and the national transportation policy declared in this 
Act, and the Commission shall give due consideration to the cost of the 
services rendered by such contract carriers. All complaints shall 
state fully the facts complained of and the reasons for such complaint 
and shall be made under oath.” 

(g) Subsection (i) of section 307 of the Interstate Commerce Act, 
as amended, is amended to read as follows: 

(i) Whenever there shall be filed with the Commission by any such 
contract carrier any schedule (except a schedule referred to in section 
322) stating a charge for a new service or a reduced charge, directly 
or by means of any rule, regulation, or practice, for transportation in 
interstate or foreign commerce, the Commission may upon complaint 
of interested parties or upon its own initiative at once and, if it so 
orders, without answer or other formal pleading by the interested 
party, but upon reasonable notice, enter upon a hearing concerning the 
lawfulness of such charge, or such rule, regulation, or practice. 

“Pending such hearing and the decision thereon, the Commission 
may from time to time suspend the operation of such schedule and 
defer the use of such charge, or such rule, regulation, or practice, for 
a period not longer than three months beyond the time when it would 
cher wise go into effect, but only if it determines on the basis of 


factual information by sworn complaint, affidavit or other evidence, 

furnished by the complainant, or as a result of its own investigation, 

(1) that the cHekeey rule, regulation, or practice would probably be 
t 


unlawful, and (2) that making such charge, rule, regulation, or prac- 
tice effective would result in injury to the complainant, and (3) that 
remedies available to the complainant would in the absence of suspen- 
sion, be inadequate; and the Commission shall file with such schedule 
and deliver to the carrier affected by such suspension a statement. in 
writing of the reasons for the suspension. After hearing, whether 
completed before or after the charge, or rule, regulation or practice 
goes into effect, the Commission may make such order with reference 
thereto.as would be proper in a proceeding instituted after it had 
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become effective. If the proceeding has not been concluded and an 
order made within the period of suspension, the proposed change in 
any charge or rule, regulation, or practice shall go into effect at 
the end of such period: Provided, That this subsection shall not 
apply to any initial schedule filed prior to October 1, 1941, by any such 
carrier (other than a carrier subject, at the time this part takes effect, 
to the provisions of the Intercoastal Shipping Act, 1933, as amended, 
or the Shipping Act, 1916, as amended) insofar as such schedule names 
charges on traffic, or for services connected therewith, as to which 
such carrier was in bona fide operation on January 1, 1940. The rule 
as to burden of proof specified in subsection (g) of this section shall 
apply to this subsection.” 

Sec. 18. (a) Subsection (a) of section 309 of the Interstate Com- 
merce Act, as amended, is amended by inserting the designation “(1)” 
after “(a)”, and by adding at the end thereof two new subparagraphs 
reading as follows: 

“(2) Unless otherwise specifically indicated in such certificate, the 
holder of any certificate heretofore issued under this section, or here- 
after issued under this section pursuant to an application filed on or 
before the date on which this paragraph takes ottect, specifically au- 
thorizing the holder thereof to engage as a common carrier by water 
in the transportation of commodities in bulk over any route or routes 
or between any ports, may without making application under this 
section engage, to the same extent and subject to the same terms, 
conditions, and limitations, as a common carrier by water in the trans- 
portation of commodities in interstate or foreign commerce as specified 
in such certificate. 

“(3) Subject to the provisions of section 310, if any such carrier 
or a predecessor in interest was in bona fide operation as a common 
carrier by water in the transportation of bulk commodities pursuant to 
the exemption of former section 303 (b) on January 1, 1955, over the 
route or routes or between the ports with respect to which application 
is made and has so operated since that time (or, if engaged in furnish- 
ing seasonal service only, was in bona fide operation during the sea- 
sonal period, prior to or including such date, for operations of the 
character in question) except, in either event, as to interruptions of 
service over which the applicant or its predecessor in interest had 
no control, the Commission shall issue such certificate without requir- 
ing further proof that public convenience and necessity will be served 
by such operation, and without further proceedings, if application for 
such certificate is made to the Commission as provided in subsection 
(b) of this section and prior to the expiration of one hundred and 
eighty days after this section takes effect. Pending the determination 
of any such application, the continuance of such operation shall be 
lawful. Any person, not included within the foregoing provision, 
who is seeped ti such transportation of bulk commodities as a com- 
mon carrier by water when this subparagraph takes effect may con- 
tinue such operation for a period of one hundred and eighty days 
thereafter without a certificate and if application for such certificate 
is made to the Commission within wack period, the continuance of 


such operation shall be lawful pending the determination of such 
application.” 

(b) Subsection (f) of section 309 of the Interstate Commerce Act, 
as amended, is amended by inserting the designation “(1)” after 
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“(f)”, and by adding at the end thereof two new subparagraphs read- 
ing as follows: 

‘(2) Unless otherwise specifically indicated in such permit, the 
holder of any permit heretofore issued under this section, or hereafter 
issued under this section pursuant to an application filed on or before 
the date on which this paragraph takes effect, specifically authorizing 
the holder thereof to engage as a contract carrier by water in the trans- 
portation of commodities in bulk over any route or routes or between 
any ports, may without making application under this section engage, 
to the same extent and subject to the same terms, conditions, and 
limitations, as a contract carrier by water in the transportation of 
such commodities as specified in such permit. 

“(3) Subject to the provisions of section 310, if any such carrier 
or a predecessor in interest was in bona fide operation as a contract 
carrier by water in the transportation of bulk commodities pursuant 
to the exemption of former section 303 (b) on January 1, 1955, over 
the route or routes or between the ports with respect to which applica- 
tion is made and has so operated since that time (or, if engaged in 
furnishing seasonal service only, was in bona fide operation during 
the seasonal period, prior to or naling such date, for operations of 
the character in question) except, in either event, as to interruptions 
of service over which the applicant or its predecessor in interest had 
no control, the Commission shall issue such permit, without further 
proceedings, if application for such permit is made to the Commission 
as provided in saiaedion (g) of this section and prior to the expiration 


of one hundred and eighty days after this section takes effect. Pend- 
ing the determination of any such application, the continuance of such 
operation shall be lawful. Any person, not included within the fore- 


going provision, who is engaged in such transportation of bulk com- 
modities as a contract carrier by water when this subparagraph takes 
effect may continue such operation for a period of one hundred and 
eighty days thereafter without a permit, and, if application for such 
permit is made to the Commission within such period, the continuance 
of such operation shall be lawful pending the determination of such 
application.” 

Src. 19. Subsection (c) of section 402 of the Interstate Commerce 
Act, as amended, is amended (1) by inserting after § ” the follow- 
ing: “( 4! Except as provided in paragraph (2) of this subsection”, 
= (2) by adding a new paragraph at the end thereof reading as 

ollows: 

“(2) After hearing in an investigation instituted on its own motion 
or upon complaint, the Commission, by order, shall make the exemption 
provided for by paragraph (1) inapplicable to any person if it finds 
that the activities of such person are not being conducted solely. for 
the purpose, and within the limitations, specified in such paragraph, 
or that making such exemption inapplicable to such person is necessary 
to carry out the purposes of this part and the national transportation 
policy declared in this Act. In the administration of this paragraph 
the Commission shall consider, among other things which in its opinion 
are pertinent and relevant, the facts and circumstances surrounding 
the organization and establishment. of such activities; the scope of 
the activities, gen hically and as to commodities handled and per- 
sons served; the basis of charges, if any, for the service or services 
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provided; and the extent such activities are in competition with the 
services of freight forwarders subject to this part.” 

Src. 20. Subsection (a) of section 404 of the Interstate Commerce 
Act, as amended, is amended to read as follows: 

“(a) It shall be the duty of every freight forwarder to provide and 
furnish, upon reasonable request therefor, the service subject to this 
part covered by its permit issued under this part, and to establish, 
observe, and enforce rates, charges, and classifications, regulations, 
and practices relating thereto hack result in charges not less than 
just and reasonable minimum charges nor more than just and reason- 
able maximum charges and just and reasonable regulations and prac- 
tices relating thereto and to the issuance, from, and substance of 
receipts and bills of lading, the manner and method of presenting, 
marking, packing, and delivering property for transportation in serv- 
ice subject to this part, the facilities for such transportation, and 
all other matters relating to or connected with such transportation 
and every rate, charge, classification, regulation, or practice resulting 
in less than just and reasonable minimum charges or more than just 
and reasonable maximum charges for the service, services, or part 
thereof covered thereby is prohibited and declared to be unlawful.” 

Sec. 21. (a) Subsection (b) of section 406 of the Interstate Com- 
merce Act, as amended, is amended to read as follows: 

“(b) Whenever, after hearing, upon complaint or in an investiga- 
tion upon its own initiative, the Commission shall be of opinion that 
any rate or charge demanded, charged, or collected for service subject 
to this part, or any classification, regulation, or practice relating 
thereto is or will be in contravention of any provision of this part, 
it shall determine and prescribe the lawful reasonable minimum or 
maximum rate or charge thereafter to be observed or the lawful 
relationship, classification, regulation, or practice thereafter to be 
made effective.” 

(b) Subsection (c) of section 406 of the Interstate Commerce Act, 
as amended, is amended by striking out the words “justness or reason- 
ableness” in the first clause thereof, and inserting in lieu thereof the 
word “lawfulness.” 

(c) Subsection (d) of section 406 of the Interstate Commerce Act, 
as amended, is hereby repealed. 

(d) Subsection (e) of section 406 of the Interstate Commerce Act, 
as amended, is amended to read as follows: 

“(e) Wherever there shall be filed with the Commission, under this 
part, any tariff stating a new rate, charge, classification, regulation, or 
practice, the Commission may upon complaine or upon its own initia- 
tive at once, and, if it so orders, without answer or other formal 
pleading, but upon reasonable notice, enter upon an investigation 
concerning the lawfulness of such rate, charge, classification, regula- 
tion, or practice. 

“Pending such hearing and the decision thereon, the Commission 
may from time to time suspend the operation of such tariff and defer 
the use of such rate, charge, classification, regulation, or practice, 
for a period not longer than three months beyond the time when it 
would otherwise go into effect, but only if it determines on the basis 
of factual information by sworn complaint, affidavit, or other evidence, 
furnished by the complainant, or a result of is own investigation, (1) 
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that the rate, charge, classification, regulation, or practice would prob- 
ably be unlawful, and (2) that making such rate, fare, charge, classi- 
fication, regulation, or practice effective would result in injury to the 
complainant, and (3) that remedies available to the complainant 
would, in the absence. of suspension, be inadequate; and the Commis- 
sion shall file with such tariff and deliver to the freight forwarder 
affected thereby a statement in writing of its reasons for the suspen- 
sion. After hearing, whether completed before or after the rate, 
charge, classification, regulation, or practice goes into effect, the Com- 
mission may make such order with reference thereto as would be 
proper in a proceeding instituted after such rate, charge, classification, 
regulation, or practice had become effective. If the proceeding shall 
not have been concluded and an order made within the period of sus- 
pension, the proposed rate, charge, classification, regulation, or prac- 
tice shall go into effect at the end of such period, which period shall 
not be extended by agreement or otherwise: Provided, however, That, 
subject to section 405 (b), this subsection shall not apply to any initial 
tariff filed prior to the expiration of ninety days after the date of 
enactment of this part. At any hearing involving a change in a rate, 
charge, or a classification, or in a rule, regulation, or practice, the 
burden of proof shall be upon the freight forwarder or carrier filing 
the tariff to show that the proposed changed rate, charge, classification, 
rule, regulation, or practice is lawful, unless the complainant is also 
a freight forwarder or carrier.” 

(e) Subsection (f) of section 406 of the Interstate Commerce Act, 
as amended, is amended (1) by inserting in the first sentence after 
“made or imposed by authority of any State,” the words “or any 
State service requirement (including any constitutional, statutory, 
administrative, or judicial requirement to provide, operate, or main- 
tain freight forwarder service or facilities, or the refusal or omission 
of any State agency or tribunal having jurisdiction upon application, 
request, or notice duly presented thereto, to authorize or permit dis- 
continuance or curtailment of such service or facilities within one 
hundred and eighty days after the presentation of such application) ,” 
and (2) by amending the last two sentences thereof to read as follows: 
‘“‘Whenever in any such investigation the Commission, after full hear- 
ing, finds that any such rate, charge, classification, regulation, or prac- 
tice causes any undue or unreasonable advantage, preference, or preju- 
dice as between persons or localities in intrastate commerce on the one 
hand and interstate commerce on the other hand, or any undue, unrea- 
sonable, or unjust discrimination against interstate commerce, or that 
any such service requirement causes or will cause a net loss in revenue 
to the freight forwarder or forwarders involved, or otherwise unduly 
burdens or will burden interstate commerce, all of which are hereby 
forbidden and declared to be unlawful, it shall determine and pre- 
scribe such just and reasonable minimum or maximum rate, fare, or 
charge, thereafter to be charged, and the classification, regulation, 

ractice, or service requirement thereafter to be observed: Provided, 
hat in any such investigation involving a State service requirement 
the Commission shall not issue such order prescribing or requiring 
curtailment or discontinuance of service covered thereby unless it 
finds that there is or will be available to the public aaenaily adequate 


service in lieu thereof by other carriers or modes of transport (includ- 
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ing private carriage) in the event of discontinuance or curtailment 
of the particular service or facility involved. Such order or orders 
shall be observed while in effect by the freight forwarders parties 
to such proceeding affected thereby, the law of any State or the deci- 
sion or order of any State authority to the contrary notwitstanding.”. 

Sec. 22. Section 418 of the Interstate Commerce Act, as en, 
is amended (1) by inserting the word “or” before “common carriers 
by motor vehicle exempted under the provisions of section 204 (a) 
(4a) of this Act.”, and (2) by striking therefrom “common carriers 
by water engaged in transportation exempted under the provisions of 
section 303 (b) of this Act”. 

Sec. 23. (a) Subsection (a) of section 321 of the Transportation 
Act of 1940 (49 U. S. C. 65) is amended (1) by amending the phrase 
“Sections 1 (7) and 22” to read “Sections 1 (7) and 15a (5)”, and 
(2) by striking out the word “commercial” and inserting “tariff” in 
lieu thereof. 

(b) Nothing in this section shall be construed to affect the validity 
of any free or reduced rates, fares, or ee for transportation service 
rendered prior to the effective date hereof. 

Src. 24 (a). Any person holding a valid permit to operate as a con- 
tract carrier by motor vehicle as defined by ormer section 203 (a) (15) 
of the Interstate Commerce Act, as amended, or as a contract carrier by 
water as defined by former section 302 (e) of such Act, when this 
section takes effect shall elect to operate hereafter (1) as a contract car- 
rier by motor vericle or by water on the one hand, or (2) as a common 
carrier by motor vehicle or by water on the other hand, and shall 
advise the Interstate Commerce Commission in writing, under such 
regulations as the Commission may prescribe, of its election within one 
hundred and eighty days after the effective date of this section. The 
Commission shall investigate and determine, after reasonable oppor- 
tunity for hearing, the character of operations authorized by each 
such permit, and shall, after giving due consideration to the statement 
of election filed by each such carrier as required by this section, and 
without further proceedings, issue to the carrier a confirmed or 
amended permit, or a certificate of public convenience and necessity, 
whichever is appropriate, authorizing the continuance of such oper- 
ations in conformity with the amended definitions hereof. Pending 
determination of such investigation, the continuance of such operation 
as previously authorized shall be lawful. 

(i Any person who, when this section takes effect, is engaging 
in transportation as a private carrier of property by motor vehicle 
which was exempt under the provisions of section 203 (a) (17) of the 
Interstate Commerce Act, as amended, prior to its amendment by 
this Act, but which becomes subject to the provisions of part IT be- 
cause of such amendment, may continue to engage in such transporta- 
tion for a period of one hunderd and eighty days without a certificate 
or permit covering such transportation. If application for a cer- 
tificate or permit covering such transportation is made to the Com- 
mission within such salto, the Commission shall, after investigation 
and opportunity for hearing but without further proceedings, issue 
to such person a certificate or permit, whichever is appropriate, au- 
thorizing transportation which was previously exempted. Pending 
the issuance of a certificate or permit, the continuance of sucli trans- 
portation as previously authorized shall be lawful. 
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Src. 25. Outstanding effective orders prescribing minimum, maxi- 
mum, or maximum-and-minimum rates, fares, or charges, or issued 
under section 4 of the Interstate Commerce Act, as amended, prior to 
its amendment by this Act, shall not have any force and effect with 
respect to rates, fares, or charges filed one hundred and eighty days 
after the enactment hereof. 

Sxc. 26. Sections 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 15, 16, 17, 20, 21, and 
23 shall take effect one hundred and eighty days after the enactment 
hereof. All other sections hereof shall take effect upon enactment. 


II. NarronaL TRANSPORTATION PoLicy 


Provisions of Interstate Commerce Act 


The statement of national transportation policy preceding section 
1 of the Interstate Commerce Act declares it to be the policy of the 
Congress (1) to provide for fair and impartial regulation of all modes 
of transportation subject to the act so as to recognize and preserve the 
inherent advantages of each; (2) to promote safe, adequate, econom- 
ical, and efficient service and foster sound economic conditions in 
transportation; (3) to encourage the establishment and maintenance 
of reasonable charges for transportation services, without unjust dis- 
criminations, undue preferences or advantages, or unfair or destruc- 
tive competitive practices; (4) to cooperate with the several States 
and duly authorized officials thereof; and (5) to encourage fair wages 
and equitable working conditions. ‘The objective of the policy is the 
development, coordination, and preservation of a national transporta- 
tion system by water, highway, and rail, and other means, adequate 
to meet the needs of the commerce of the United States, of the postal 
service, and of the national defense. The provisions of the act are to 
be administered and enforced with a view of carrying out the declara- 
tion of policy. 


Amendments proposed by H. R. 6141 and H. R. 6142 


Section 2 of H. R. 6141 and H. R. 6142 would rewrite the statement 
of national transportation policy so as to declare it to be the policy of 
the Congress (1) to provide for and develop, under the free-enterprise 
system of dynamic competition, a strong, efficient, and financially 
sound national transportation industry which will at all times remain 
fully adequate for national defense, the postal service, and commerce; 
(2) to encourage and promote full competition between modes of 
transportation at not less than reasonable minimum charges nor more 
than reasonable maximum charges, so as to encourage technical inno- 
vations, the development of new rate and service techniques, and the 
increase of operating and managerial efficiency, full use of facilities 
and equipment, and the highest standards of service, safety, economy, 
efficiency and benefit to transportation users and customers, but with- 
out unjust discrimination, undue preference or advantage, or undue 
prejudice, and without excessive or unreasonable charges on noncom- 

titive traffic; (3) to cooperate with the States, and to encourage 

air wages and equitable working conditions; (4) to reduce economic 
regulation of the transportation industry to the minimum consistent 
with the public interest and to the end that the inherent economic 
advantages, including cost and service advantages, of each mode of 
transportation may be fully realized in such a manner so as to reflect 
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its full economic capabilities; and (5) to require that such minimum 
economic regulation be fair and impartial, without special restrictions, 
conditions, or limitations on individual modes of transport. The 
provisions of the act are to be construed, administered, and enforced 
vith a view of carrying out the declaration of policy. 


Purpose of amendments 

The purpose of the amendments is to eliminate certain phrases 
which have been construed to prevent carriers from giving the public 
the benefit of cost and service advantages, and to conform the declara- 
tion of policy to the substantive changes being proposed in the act. 


Testimony 
DEPARTMENT OF COMMERCE 


(Sinclair Weeks, Secretary; Louis S. Rothschild, Under Secretary for Trans- 
portation) 


The Nation’s common carriers must have the opportunity to match 
the economic growth of the country. This can be done within the 
framework of existing regulatory policy modified, however, to reduce 
certain competitive disadvantages imposed on regulated common car- 
riers by statute, and to utilize competition among common carriers to 
greater advantage in the allocation of traffic. Greater participation of 
common carriers in the economic growth of the country will enable 
them to serve the public better and provide the capacity needed for 
national defense (R. 172). 

The public expects the common-carrier system to furnish good 
service at a low and nondiscriminatory price and to provide a reser- 
voir of transport capacity for defense emergencies. But transporta- 
tion policy should also permit the common-carrier industry to share 
in national prosperity in peacetime. 

These points are interrelated, for without sharing adequately in 
peacetime prosperity, common carriers cannot provide the vital reser- 
voir of transport capacity that might be needed in time of war nor can 
they continue to provide the public with essential service under all 
conditions in accordance with traditional common-carrier responsi- 
bilities (R. 67). 

The basic concept underlying the committee’s proposed revision in 
regulatory policy is that transportation operates today in the general 
atmosphere of pervasive competition. Pervasive competition as ap- 
plied to transportation signifies that in every community there exists 
actual or potential competition that affects the movement of almost 
every passenger and commodity. It does not mean necessarily that 
competition exists in the same aegree everywhere, but that it is an 
effective influence everywhere. In some markets and segments of the 
economy, it may be more effective than in others. There has been a 
historic trend for transport competition to become more widespread 
and effective. This concept of pervasive competition accords with the 
thinking of leading economists who have recognized that every in- 
dustry displays varying degrees of relative competition or monopoly 
(R. 68 


Regulatory policy was developed on the concept of monopoly in 
transportation and has continued in this pattern despite the evolu- 
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tion of the transportation industry from a situation of imperfect or 
limited competition to one of pervasive competition. 

There are some who insist that cutthroat competition, not trans- 
portation monopoly, was the reason for the enactment of the original 
act to regulate transportation. The actual terms of the original Act 
to Regulate Commerce of 1887, however, provided for the protection 
of the public against unjust discrimination, not the prohibition of 
competitive practices. There was no prohibition whatsoever against 
competition as such but against the Dicuitaiaaiors practices which 
characterized the type of competition existing at that time and which 
competition was entirely different than the type of competition pre- 
vailing today. 

The apparent cutthroat competition which sometimes characterized 
the supply of transportation in certain areas was one aspect of the 
discrimination between places and persons practiced by the transpor- 
tation companies seeking control of the market. Pooling, rebates, 
and other typically monopolistic discriminations were other practices 
outlawed by the first Interstate Commerce Act. 

Conditions were especially ripe for discrimination when prior to 
the advent of antitrust legislation industrial companies with monop- 
olistic tendencies sought to strengthen their hold on the market by 
bargaining for preferential treatment with railroads who were them- 
selves seeking market supremacy in transportation. 

It is true that as time passed the Congress enlarged upon the eco- 
nomic powers of the ICC, particularly in the 1920 act which among 
other broad grants of authority vested complete authority over rail- 
road rates in the ICC. In 1920, the railroads still largely held a 
monopoly in transportation; the extensive promotion of inland water- 
ways was just getting underway, and trucking was in its infancy. 
As these latter forms grew in importance, the Congress brought them 
under regulation—regulation in the pattern of the 1920 act except for 
certain broad exemptions. Hence regulatory policy today retains all 
the substantive restraints originally designed to curb abuses inherent 
to monopoly (R. 68.69). 

A general atmosphere of pervasive competition in transportation 
can be demonstrated. 

Total transportation output has paralleled the general growth of 
the national economy, yet the distribution traffic among the various 
means of transport has altered greatly in the past 25 years. Accord- 
ing to ton-mile figures released by the ICC, railroads, which as 
recently as the prosperous period of the late 1920’s carried three- 
fourths of all traffic, now carry only about one-half of the total. 
Inland waterways and petroleum pipelines have shown substantial 
increases but the most spectacular rise during the past 15 years has 
been in intercity motor freight transportation, including regulated, 
exempt, and private carriage. Trucks which in 1940 accounted for 
10 percent of total ton-mile traffic have increased their share to about 
20 percent today. 

e eo in capacity of the various transport agencies as traced 
through the years measures in some degree their respective abilities to 
compete and hence also is evidence of pervasive competition. 

e close relationship between the initial improvement of basic way 
facilities and the subsequent growth of competitive potential is aptly 

85548—57——_8 
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illustrated in the inland waterway and motor transport industries. 
Improved water courses and paved highways have been followed by 
impressive growth in tonnage carried by inland barge and by trucks. 
Such developments also stimulate technological and service improve- 
ments. 

The motor-trucking industry has grown rapidly from infancy to 
relative maturity. Motor carriers compete actively for almost all 
segments of traffic except heavy ores, and other bulk commodities. 
They have shown phenomenal progress in the movement of agricul- 
tural products, including fruits and vegetables, livestock, dairy and 
poultry products requiring refrigeration, and, in some instances, 
grain. They have extended actively into all branches of the manu- 
facturing industry. 

As a result of these developments, shippers, since 1950, have been 
spending more for intercity motor transport than for rail service. In 
1955 total expenditures for intercity motor truck service are estimated 
at over $13 billion compared to $8.5 for rail service. Meanwhile reve- 
nues of regulated motor carriers, as documented by the ICC, have 
equaled rail revenues from the carriage of manufactured goods. This 
is in contrast to their position in the prewar period when their reve- 
nues were but one-third of rail revenues from carload manufacturers, 
forwarder traflic, and less carload freight. 

Many basic economic factors will tend to favor motor freight trans- 
portation in the years ahead, such as dispersal of population and 
industry into suburban areas and small cities, improved control of 
inventories by business, and new assembly and production techniques 
in manufacturing. Undoubtedly, the proposed modernization of the 
Interstate Highway System will accelerate this trend (R. 71-73). 

Common carriers as a whole have not matched in growth the progress 
of the national economy. A disproportionate amount of the increas- 
ing transportation output has been going to private, exempt, or con- 
tract carriage. This tendency has affected nearly all forms of trans- 
portation—railroads, motor carriers, and coastwise and intercoastal 
carriers. Carriers on inland waterways, as nearly as can be estimated, 
are probably holding to their prewar share. Current trends indicate 
further losses by common carriers to private carriage (R. 73-171). 

The growth in transportation competition has taken place in the 
midst of a genuine “economic revolution” which has had a profound 
impact on all aspects of the Nation’s life. 

The foremost characteristic of the expanding economy has been 
the changed composition of the national income. In the past 25 years 
manufacturing has assumed greater relative importance. Manufac- 
turing which in 1929 accounted for 26 percent of the national income 
from private sources presently accounts for 36 percent. It is the only 

rivate sector which has shown a substantial increase, and thus may 
be termed the pace setter of the economy. All other private sectors 
such as agriculture, mining, construction, service industries, or finance, 
have declined or at best have remained constant in their proportionate 
contribution. 

It is clear that future dynamic growth of the common-carrier indus- 
try depends largely on increasing ability to serve and meet the needs 
of the manufacturing industry. The products of this industry lend 
themselves readily to transport competition, not only among kinds of 
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common carriers but between common and private carriage. If the 
common carriers are to increase their service to manufacturing indus- 
try, they must have fair opportunity to offer competitive rates and 
services. 

The extent to which all common carriers depend increasingly on 
revenues from manufacturers may be illustrated by the experience of 
the railroads. During 1929 the railroads obtained 35 percent of their 
gross freight revenues from carload manufacturers. In recent years 
they have been obtaining approximately half of their gross freight 
revenues from this source in spite of the highly competitive nature of 
this traffic and their absolute increases in tonnage of other classes of 
commodities. 

Again, using the railroads as an example, products of mines have 
been declining in importance in relation to gross freight revenues, 
even in regions of large mineral production. The proportionate 
decline in revenues from products of mines has taken place in spite 
of the absolute increases in the movements of these commodities and 
the fact that great volumes use rail transportation exclusively. The 
decline in relative importance of these commodities is due to the 
declining share of mining enterprise in the total national income. As 
to the present transport conditions in the United States the following 
conclusions may be summarized as follows : 

There is virtually unanimous belief that the Nation needs a 
strong and progressive common carrier industry ; 

The entire transportation industry has evolved from a situation 
of limited competition to one of pervasive competition ; 

The present common carrier system is not matching the eco- 
nomic growth of the country; and 

The most competitive area of transportation is in the carriage 
of manufactured goods, the production of which is now pacing the 
Nation’s economic growth. 

More specifically, however, the present statement of national trans- 

portation policy in the Interstate Commerce Act has been taken to 
justify regulatory restraints upon the exercise of managerial discretion 
in competitive activities. Particularly to be noticed are the provisions 
directing that the regulation of all modes of transportation be— 
“* * * so administered as to recognize and preserve the inherent advantages of 
each * * * and foster sound economic conditions in transportation and among 
the several carriers * * * without * * * unfair or destructive competitive 
practices * * *, 

The foregoing language has been used, in conjunction with other 
sections of the act, as the basis of regulatory restraints upon competi- 
tion when carriers have sought to give their customers the full advan- 
tage of cost and service superiority. The ICC, in effect, has been 
functioning as business manager imposing restraints in keeping with 
its prophecy of the effect that rate changes may have upon competitors, 
the carrier proposing the rate, and the public. The application of 
these criteria has resulted in the existence of a diversity of purpose in 
the application of regulatory standards leading to confusion among 
business managements as to the extent to which their competitive 
advantages might be utilized in the market place (R. 173). 

Thus under present laws the Commission has reserved the right to 
reject management’s conclusions in favor of its own with respect to 
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the probable consequences of rate proposals which the carrier deems 
to be most economically appropriate in a given instance. Even where 
proposed competitive rates may be compensatory to the carrier, the 
CC has nevertheless felt required to restrain such rate reductions 
(R. 174-175). 

In addition, the phrases “preservation of inherent advantages of 
each mode of transportation” and “elimination of destructive com- 
petition” have been applied to restrict what was once the basic purpose 
of the regulation of transportation—to assure the shipper the lowest 
rates without undue discrimination. The ICC has felt obliged to 
assume that in judging the validity of rate proposals suggested by 
carrier management they must necessarily consider the interests of 
all forms of transportation. In carrying out the existing language, 
it has denied proposed rates primarily for the purpose of preventing 
destructive competition in rates between the various form of trans- 
portation. 

Consequently, under the national transportation policy as presently 
constituted, there is only the ICC’s projections to guarantee that a 
particular rate, contrary to the judgment of management, will hinder 
the development of the carrier rather than help it and the customer 
it seeks to serve (R. 174-175). 

Its interpretation of present policy has resulted in the public having 
something less than the maximum economy and efficiency in trans- 
portation to which it is entitled. The protective restraints have tended 
to inhibit carriers from translating true cost and service characteristics 
into beneficial rates for the public and have impeded progress in 
technological and managerial efficiency (R. 1732). 

Once rates are determined to be reasonably compensatory and non- 
discriminatory, competition should, and can, determine the inherent 
advantages of a particular medium of transportation to carry a par- 
ticular class of traffic. The burden of exercising judgment in this 
regard should and must rest with management. The reasonably 
expected result of this policy is that each medium. of transportation 
will direct itself into that area of carriage where it has the greater cost 
and service advantage. To the shipper this will mean lower rates—to 
the provident and progressive carrier this will mean greater financial 
advantage. The public demands and obtains such benefits from com- 
petition in other areas of the economy. It makes sense to direct 

latory efforts insofar as possible so as to allow similar benefits to 
be realized in the field of transportation (R. 175). 

The apparent desire of carriers to stay sheltered from the rigors of 
competition is in itself an unhealthy sign. In one sense, competition 
is always injurious and to some extent destructive to the unsuccessful 
competitor. But such injury and destruction is in the nature of prun- 
ing which would leave the transportation system as a whole intact and 
in greater strength. Stability in transportation achieved in the name 
of public interest but at the cost of wasted resources offers little satis- 
faction to the public over the long pull (R. ie 


The committee’s proposal is directed toward realizing the regulatory 


objective of lowest cost to the shipper without unla discrimination 
or undue preference. Under the new transportation policy the stated 
purpose is to reduce regulation to the minimum consistent with the 
public interest so as to permit freer competition to bring out economic 
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advantages in all of the transportation media. The Department 
believes that this is the most reliable—perhaps the only reliable way 
to assure realization of these advantages (R. 176). It would be 
inconsistent to retain language in the policy stating that competition 
shall not be destructive, or that inherent advantage shall be pre- 
served (R. 1732). 

The proposed policy continues the present condemnation of unjust 
discrimination, undue preference or excessive or unreasonable charges 
on noncompetitive traffic. Otherwise the emphasis is upon minimum 
regulation to permit a maximum of competition as the surest means 
of realizing the objective of a strong, efficient, and financially sound 
national transportation industry by water, highway, and rail, as well 
as other means, which is and will at all times remain fully adequate 
for national defense, the postal service and commerce (R. 176). 

It was also the Department’s intention that full competition between 
carriers of each mode of transportation as well as between the various 
modes of transportation be encouraged and promoted. The words 
“as well as among carriers of each mode” should, therefore, be inserted 
after the word “modes” in line 6 on page 2 of the bills (R. 173). 


Other Proponents 
AIRCRAFT INDUSTRIES ASSOCIATION 
(Harry R. Brashear) 


The proposed modification of the declaration of national transporta- 
tion policy is progressive in limiting the injection of a regulatory body 
into the management of carrier properties and its being charged 


indirectly with the obligation of assuring financially successful opera- 
tions (R. 1324). 
AMERICAN RETAIL FEDERATION 


(Richard Webber) 


The purpose of the proposed declaration of transportation policy 
which strives for greater reliance on competition between carriers and 
for a lessening of exact Government control, is supported. However, 
several Sr adieenide are suggested which it is felt are necessary to the 
basic underlying philosophy of this legislation. 

First, it is ones that the reference to “national transportation 
system” should be changed to “all modes of transportation.” This 
would avoid the possibility that the new act would be used strictly and 
solely for the benefit of an industry of common carriers, to the exclu- 
sion or detriment of contract, private or exempt carriers. 

Second, it is recommended that definite provisions should prevent 
the policy statement from being used as authority in expanding or 
limiting the substantive provisions in the individual sections of the act 
itself. Litigants before the Commission have used the declaration of 
policy to support certain actions and positions taken, with the result 
that decisions have been rendered to the detriment of shippers. It is 
recommended therefore that the last paragraph of the proposed dec- 
laration, reading “all the provisions of this act shall be construed, 
administered, and enforced with a view of carrying out the above 
declaration of policy” should be deleted, and that Congress should also 
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strike from the proposed legislation any provision in the bill referring 
to the policy declaration as a standard for ratemaking and other simi- 
lar purposes (R. 1086-1087). 


AMERICAN SHORT LINE RAILROAD ASSOCIATION 
(J. M. Hood) 


The proposal has a desirable objective, but the policy declaration 
should not be placed on a par with the substantive provisions of the 
act. The provisions of the act should not be construed in the light of 
the declaration, and it is urged that the word “construed” be elimi- 
nated from the final sentence (R. 888). 


CASCADE PLYWOOD CORP., SANTIAM LUMBER CO., WILLAMETTE 
NATIONAL LUMBER CO. 


(Joseph K. Carson, Jr.) 


The need for a revision of our transportation policy is no longer 
questioned by unbiased students of our economy. Railroads at one 
time had a near monopoly in the passenger and freight business but 
certainly not now. Under present policy and its application by the 
ICC and other regulatory agencies, the public and the shippers are 
not receiving the consideration to which they are, of a right, entitled, 
and the province of management is invaded, particularly with respect 
to competition betwen rail, water, and highway transportation con- 
cerning rates (R. 1624). 


CHAMBER OF COMMERCE OF THE UNITED STATES 
(Grant Arnold) 


The proposed change in the wording of the national transportation 
policy has not been passed upon by the membership, but it is suggested 
that specific reference therein to carrier financial needs, as in section 
15 (a) of the act, should be made. This would furnish a guide to other 
Government agencies in their rate negotiations with the carriers 


(R. 960-961). 
NATIONAL GRANGE 


(Lloyd C. Halvorson) 


With respect to a national transportation policy, the Grange favors 
more reliance on competition to protect consumers and stimulate 
efficiency. It is unsound to restrict fair competition on the theory that 
it is necessary for the financial health of the industry; efficient and 
low-cost carriers should be allowed to expand through lower rates. 
The sapien of all unnecessary regulations is favored (R. 1333- 
1334). 


NATIONAL INDUSTRIAL TRAFFIC LEAGUE 
(William H. Ott) 


Revision of the national transportation policy is supported, but 
with certain important changes. Particularly, elimination of the con- 
cluding language of the proposed policy is requested, with the follow- 
ing substituted therefor : 
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The foregoing declaration of national transportation policy does not confer 
any authority or impose any restriction on the Commission which is not provided 
in the substantive provisions of the act and is to be used solely as a statement 
of congressional intention for guidance in the interpretation, administration, and 
enforcement of the act. 

This proposed change is to make it clear that the policy is to be 
treated as a preamble or a guide to the Commission, and is not intended 
to either expand or limit any substantive provision in the body of the 
act. 

The language instructing the encouragement of competition refers 
only to “between modes.” There should be no implication that the 
idea of competition is limited to that between agencies; competition 
between individual carriers also is important and should be included. 

From the clause “without excessive or unreasonable charges on non- 
competitive traffic,” the word “noncompetitive” should be replaced by 
“any.” All traffic should clearly be included within the scope of the 
prohibition. 

The phrase “and to encourage fair wages and equitable working 
conditions” should be eliminated since these are subject matters over 
which the Commission has no jurisdiction (R. 929-931). 


NEW ENGLAND GOVERNORS’ COMMITTEE ON PUBLIC 
TRANSPORTATION 


(Donald W. Campbell) 


The proposed revision would recognize the greater workability of 
competition in transport markets than was formerly the case. The 
relaxation of regulation which is proposed should make for freer 


ae in ratemaking with substantial benefits to the public in 


the form of lower freight rates. Competition would be relied upon in 
a greater degree to determine rates which will reflect the inherent 
advantages, both in cost and service, of each mode of transport. Traf- 
fic will be more likely to flow over each of the modes of transport 
according to its costs and service advantages, thus attaining a more 
economic division of traffic and allocation of resources among the trans- 
port agencies. 

In dealing with the matter of competitive rates, the Interstate 
Commerce Commission has cited the prohibition against “destructive 
competition” as a ground for disapproving reduced rates which are 
reasonably compensatory if they are lower than necessary to meet 
competition. This policy has handicapped the railroads in asserting 
their advantage of lower unit costs in those competitive situations 
where they can do so profitably. Motor carriers, especially the exempt 
and private carriers, have been free to assert their inherent advantage 
of low cost of carriage of certain types of freight traffic. 

To permit railroads as well as other modes of transport to beat as 
well as to meet the rates of competing agencies is simply to allow 
competition to function. Competition is unfair or destructive only 
when the rates initiated do not cover direct costs plus a reasonable 
contribution to fixed expenses. There is a danger, of course, that 
unrestrained price competition could reduce some rates to a level which 
will unnecessarily deplete the revenues of the carriers; it is a danger 
which the President’s Committee itself recognizes. The danger is 
minimized so long as minimum rates are required to be reasonably 
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compensatory. Such a standard would make unnecessary a prohibi- 
tion against “unfair or destructive competition” and would at the 
same time permit each mode of transport to exploit its full economic 
potentialities (R. 860-861). 


SEARS, ROEBUCK & CO. 
(John C. Allen) 


The proposed change properly reflects the dynamic-competition 
concept which should be used as a guide in administering the act. 
However, Congress should not give the Commission any additional 
authority that is not in the specific language of the act. It is feared 
that Commission interpretations of the proposed policy could result 
in decisions aggravating the small-shipment problem. It is suggested 
that lines 7, 8, and 9 on page 3 of the proposed bill be deleted, and that 
the following be inserted in lieu thereof (R. 1452) : 

The national transportation policy, as such, does not confer any authority or 


impose any restriction on the Commission which is not provided in the specific 
provisions of the Act. 


SID RICHARDSON GASOLINE CoO. 
(W. C. T. Utley) 


The Commission, in sincerely endeavoring to carry out the dictates 
of the present policy, relies upon the unfair competitive practices 
clause, and often prescribes exact rates, or denies rate adjustments, 
for the sole purpose of protecting one form against another without 
regard to the compensatory nature of the rate, the operating cost of 
the carriers, or the economic loss to the public. Under such ratemak- 
ing practices, there is little incentive for a carrier to increase its efli- 
ciency, improve its plant, and develop its possibilities to the full de- 
gree. At the same time, it is a rare case when the public can get rates 
established or adjusted without having them suspended. 

Under the present policy, our transportation system is fast becom- 
ing static and if continued it will end in a system of Government 
operation or socialization. If these proposals are passed, the Com- 
mission could devote more time to the administration of regulations 
properly invested in them. Competition, Ss regulated, will 
result in advances for all types of carriers and adequate service to 
the public (R. 819-824). 


WEYERHAEUSER TIMBER CO. 
(George H. Shafer) 


The declaration of policy should be treated as a mere preamble, and 
should not convey any authority to expand or limit the substantive 
provisions of the act. To prevent such use by the courts and the Com- 
mission, it would be better to have no declaration of policy at all (R. 
451-452). 

If Congress wishes to retain such a policy declaration, the following 
revised text, in which the changes are specified by marking the matter 
to be deleted in black brackets and by showing the new matter in 
italics, is suggested : 
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Proposep NATIONAL TRANSPORTATION PoLicy 


It is hereby declared to be the national transportation policy of the Congress— 
(1) to provide for and develop, under the free enterprise system [of 
dynamic competition] a strong, efficient, and financially sound national 
transportation industry by water, highway, and rail, as well as other means, 
which [is and] will at all times remain fully adequate for national defense, 
the postal service and commerce, 

(2) to .encourage [and promote full] competition between modes of 
transportation as well as among carriers of each mode at charges not less 
than reasonable minimum charges, nor more than reasonable maximum 
charges, so as to encourage technical innovations, the development of new 
rate and service techniques, and the increase of operating and managerial 
efficiency, [full use of facilities and equipment] and the highest standards 
of service, safety, economy, efficiency, [and benefit to the transportation 
user and the ultimate consumer,] but without unjust discrimination, undue 
preference or advantage, or undue prejudice, and without excessive or 
unreasonable charges on [noncompetitive] any traffic; 

(3) to cooperate with the several States and the duly authorized officials 
thereof; [and to encourage fair wages and equitable working conditions ;] 

(4) to reduce economic regulation of the transportation industry to the 
minimum consistent with the public interest and to the end that the inherent 
economic advantages, including cost and service advantages, of each mode 
of transportation may be fully realized in such a manner as to reflect its 
full competitive economic capabilities; and 

(5) To require that such minimum economic regulation be fair and impar- 
tial, without special restrictions, conditions, or limitations on individual 
modes of transport. 

[All the provisions of this act shall be construed, administered, and enforced 
with a view of carrying out the above declaration of policy.] 

The foregoing declaration of national transportation policy does not confer any 
authority or impose any restriction on the Commission which is not provided in 
the substantive provisions of the Act and is to be used solely as a statement of 
congressional intention for guidance in the interpretation, administration, and 
enforcement of the Act. (R. 454.) 


Additional proponents 

Brotherhood of Locomotive Engineers, Guy L. Brown (R. 1684). 

Equitable Life Assurance Society of the United States, Hunter 
Holding (R. 1847). 

Fairmont Foods Co., Lloyd C, Dell (R. 1581). 

National Association of Mutual Savings Banks, R. Stuart Rauch, 
Jr. (R. 1126-1127). 

New York Life Insurance Co., H. Everett Woodruff (R. 1125). 


Opponents 


AMERICAN ASSOCIATION OF PORT AUTHORITIES, NORTH ATLANTIC 
PORTS ASSOCIATIONS, INC. 


(Charles R. Seal) 


While it is ed that competition is more severe now than 30 
years ago, that fact is one of the strongest arguments against remov- 
ing existing control over competitive practices of carriers. Largely 
uncontrolled competition, which the proposals would permit, is as 
dangerous a threat to the public interest as could exist. 'The proposed 
policy is contradictory in recommending abandonment of the prohibi- 
tion against destructive competition while unleashing the full force 
of “dynamic competition” (R. 992). 
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AMERICAN BARGE LINES, INC., COMMERCIAL BARGE LINES, INC., 
COMMERCIAL TRANSPORT CORP., INC., UNION BARGE LINE CORP. 


(J. Haden Alldredge) 


The proposal is radically to change the law and the policy behind the 
law with the expectation and hope, as expressed by the advocates of the 
changes, that better results will be accomplished in the future than if 
the present statutes are allowed to remain in effect. It is proposed that 
the Government rely upon competition to protect the public interest 
rather than upon regulation. If this philosophy had not been tried 
in the past and found wanting it might have more appeal than it does 
now. It has been amply demonstrated, however, that competition is 
not an adequate protector of the public interest in the field of trans- 
portation—in fact, it has some destructive potentialities, not only for 
the carriers themselves but for various segments of the public which 
must use transportation, as well as for communities, sections, and 
regions directly and indirectly affected by transportation practices. 

If the new version should be adopted by Congress, the prior Com- 
mission and court precedents will be nullified or seriously impaired, 
and perhaps a decade of litigation will ensue before the administra- 
tive agency can get its bearings (R. 1697). 


AMERICAN TRUCKING ASSOCIATIONS, INC. 
(Dr. John H. Frederick) 


With the development of motor and air transportation, and the re- 
vival of inland waterway transportation a new transportation policy 
developed which encouraged competition between the various forms of 
transportation on the assumption that competition would result in a 
more economical service to the public. As the industry grew, it be- 
came apparent that existing laws were not adequate. Thereafter, the 
Transportation Act of 1940 was passed, which permitted the most use 
of transportation resources, and recognized the need to preserve the 
inherent advantages of each mode of transtortation. Although the 
primary objective of regulation is to protect the shipping public, the 
new policy recognized the needs of the transportation industry, and 
placed the Federal Government in a position to promote competition 
on the one hand, and, on the other, to restrict it by limiting the entry 
of carriers into the business and by the exercise of the minimum-rate 
authority (R. 726-728). 

The implications of the new doctrine of “dynamic completion” as 
reflected in the proposed policy, are a cause of concern. Competition 
in economic parlance is the inability of an economic unit, firm or indi- 
vidual, to control price. Dynamic economics is a study of processes 
whereby economic factors such as prices and quantities ultimately 
reach an equilibrium in a static economy. “Dynamic,” therefore, is a 
misnomer when coupled with the word “competition” because in eco- 
nomics the term is associated with an economy from which competition 
is absent. Unless the new doctrine can be precisely defined, it would 
be hazardous to discard 70 years of transportation experience and to 
destroy the policy under which the industry has developed. 

The present national transportation policy is keeping pace with the 
growing needs and demands of the transportation industry, and ef- 
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fective administration of this policy could never result in static regu- 
lation (R. 728-730). 


AMERICAN TRUCKING ASSOCIATIONS, INC. 
(James F. Pinkney) 


The pe national transportation policy as adopted in 1940, is 
favored, and the proposed removal from that policy of the inherent- 
advantages clause is opposed since it would, among many other things, 
have the effect of altering the policy in favor of the independent con- 
trol of the several modes of transportation. It would have the effect 
of relaxing the present policy which attempts to prevent the unre- 
stricted operation of trucklines by railroads. Deletion of the provision 
condemning unfair or destructive competitive practices, and elimina- 
tion of the provision charging the Commission to promote sound 
conditions in transportation, could set the entire transportation system 
and its regulation back to the pre-1920 days (R. 833). 


AMERICAN WATERWAYS OPERATORS, INC. 


(Chester C. Thompson) 


Congress, in 1887, decided that segments of the transportation in- 
dustry required economic regulation to safeguard the public interest. 
By the 1940 amendments, Congress further defined the areas and 
limits for regulation and at the same time enacted the national trans- 
portation policy which recognizes the need to preserve the inherent 


advantages of each mode of transportation and to encourage the main- 
tenance of reasonable charges for transportation services, without 
unjust discriminations, undue preferences, or unfair or destructive 
competitive practices. This redefined and strengthened the policy 
instituted by the original act of 1887 (R. 458-459). 

Before discarding 69 years of transportation experience and destroy- 
ing the policy under which it was built, it must be ascertained whether 
the aims of Congress have been accomplished. Under the existing 
policy, all modes of transportation have prospered. The railroads 
financed the transition from steam to diesel power, from manual to 
mechanized roadbed maintenance, and from manual to pushbutton 
yard operations. While they have carried more traffic since 1942 than 
ever before, their portion of the total traffic has declined from the high 
of over 70 percent in 1943, due to the expanding fleets and new service 
techniques of other modes. 

The barge and towing vessel industry has grown proportionately 
since 1945. Based on transportation figures, this industry handled 
in 1954, 7.3 percent of total traffic, as compared with an average of 4.4 
percent over the last 16 years. It has been able to attract financing, 
and has successfully made a transition from small-powered boats to 
high-powered diesel boats. The industry fleet has increased from 
3,000 towing vessels, 10,000 dry-cargo barges, with a carrying capacity 
of 6.5 million tons, and tank-barge capacity of 2.5 million tons in 
1945, to 4,300 towing vessels, 12,000 barges and scows, with a carrying 
capacity in excess of 8.25 million tons, and tank-barge capacity of 3 
million tons (R. 459-460). 
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The industry is an important factor in national defense. During 
World War II, it transported over 1.7 billion barrels of petroleum 
products through the inland waterways. Inland shipyards built over 
4,000 attack vessels for the Armed Forces. If shrinkage of the barge 
and towing vessel industry is accomplished, as it undoubtedly would 
be if the proposed legislation is enacted, our inland shipyard capacity 
would also shrink. The success of industries locating in the Ohio 
Valley under Government suggestions for dispersal of vital industries, 
has been materially aided by the existence of navigable inland chan- 
nels and the inland water fleet. Strong exception is taken to the find- 
ings in the report of the Presidential Advisory Committee that only 
common carriers can be relied upon to furnish transportation in the 
event of a future war, since the services the industry performs and 
the commodities it carries in peacetime would also be essential in 
wartime (R. 461-462). 

If the transportation industry is generally keeping pace with the 
growth of the national economy and is economically sound, the various 
modes of transport must be getting reasonable returns, and the na- 
tional transportation policy of encouraging reasonable charges must 
be successful. Only the railroads insist that the present policy hurts 
them. The present law permits carriers to exercise managerial dis- 
cretion within certain boundaries in matters of ratemaking. They 
now seek to remove these boundaries by the legislation under con- 
sideration, recommending that persuasive, dynamic competition be 
allowed to become the dominant factor in ratemaking. Managerial 
discretion has not been used effectively by the railroads. Their pres- 
ent policy of making competitive rates on an out-of-pocket cost basis 
has resulted in unwarranted dissipation of revenues, yet they ask the 
Congress to enact the same basis as the criteria for establishing mini- 
mum-maximum rates. Since all modes of transportation are not equal 
at all levels of service, equipment, and geographical distribution, eco- 
nomic restraints are essential. Congress has recognized that certain 
safeguards must be established to protect the public and the trans- 
portation industry as a whole, and the area of freedom within regula- 
tion limits is defined in the present statement of policy (R. 462-465). 

The present regulatory law, properly administered, is sufficient to 
meet the needs of the industry and the public. However, the industry 
would like to see some minor changes in existing law to curb the grant- 
ing of relief under section 4 without formal proceedings, and the relief 
from general rate increases on selective commodities which invariably 
are best suited for inland waterway movement. But the proposed 
legislation is objectionable, especially the proposal to change the na- 
tional transportation policy. 

The purpose of existing law is to so control competition that rail, 
water, and motor carriers are permitted to flourish and to provide the 
best possible service to the public. The proposed new policy, placing 
great emphasis on “dynamic competition,” is an invitation to the 
economically strongest form of transportation to take off on a pro- 
gram of rate slashing, and, as the Interstate Commerce Commission 
itself has said, thus return to the “law of the jungle,” the “survival of 
the fittest,” so that eventually the water carrier industry would be 
entirely eliminated (R. 465-467). 
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ASSOCIATION OF AMERICAN RAILROADS 
(Jervis Langdon, Jr.) 


The difficulty with the present statement of national transportation 
olicy is not its language, but the interpretation given to it by the ICC. 
f the application of “unfair or destructive competitive practices” 

were limited to rates which are noncompensatory, there would be no 
occasion to change the language and the proposed change in the state- 
ment of policy will be unnecessary to achieve the basic proposal of 
the Cabinet Committee (R. 539-540). 

The railroads believe that such a revised interpretation of the 
present policy would follow as a matter of course if the three shall-nots 
as previously identified were enacted into law. For as we have seen, 
they would constitute a positive command to the ICC to exclude a 
faulty standard in its review of competitive rates, and such a mandate, 
in the form of a provision of substantive law, would necessarily modify 
the ICC’s definition of an “unfair or destructive competitive practice.” 
Otherwise stated, if the ICC, in passing upon rates designed to meet 
the competition of another form could not take into account their 
effect upon such other form but was confined to a consideration of 
whether the proposed rates were reasonable per se and nondiscrimina- 
tory, it is not likely that the present policy prohibition against “unfair 
or destructive competitive practices” would constitute an obstacle or 
otherwise jeopardize this basic recommendation of the Cabinet Com- 
mittee. 

It is the position of the railroads that a change in the national 
transportation policy is not necessary to achieve the basic proposal 
of the Cabinet Committee (R. 540). 

The witness responded to certain questions as follows: 

The Commission relies upon the “unfair or destructive competitive 
practices” provision of the national transportation policy in determin- 
ing the economic effect which proposed rates would have on another 
mode of transportation. In certain decisions the ICC has found that 
Beaposee rail rates would be reasonably compensatory and yet con- 

emned the rates because they would have an adverse effect on another 
mode of transportation. e proposed rule of ratemaking would 
prevent the Commission from relying on the “unfair or destructive 
competitive practices” provision of the policy to condemn compensa- 
tory rates (R. 553-554). 
he Transportation Act of 1940 amended the ratemaking rule in 
each part of the Interstate Commerce Act so that the ICC could con- 
sider the effect of proposed rates on the movement of traffic of the 
proponent carriers, but not other carriers. It also amended the anti- 
preference provisions of each part of the act so that they would not 
apply to the traffic of any other mode of transportation. Congress 
rejected a proposed amendment which would have compelled the Com- 
mission to approve, in all cases, compensatory rates proposed by one 
form of transportation, apparently because the ce said, in effect, 
that it was unnecessary since that would be done in any event. In deci- 
sions immediately after the act of 1940, the Commission concluded 
that rates found to be compensatory should not be condemned because 
of their effect on another form of transportation. However, since 
1945 the ICC has frequently deviated from this position (R. 555-556). 
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ATLANTA FREIGHT BUREAU 


(C: B. Culpepper) 


The proposal eliminates the important directive to recognize and 
preserve the inherent advantages of each form, and inserts the term 
“dynamic competition” which may provide a dangerous latitude for 
the various agencies. The present statement provides a comprehensive 
basis for national policy, and no change is actually necessary (R. 1234). 


DIXIE CARRIERS, INC. 
(George Peterkin, Jr.) 


This water carrier does not object to fair competition, but objects 
vigorously to selective rate cutting by carriers with a large reservoir 
of noncompetitive traffic from which to recoup revenue lost due to 
rate cutting. Strong rail competition is encountered on all of its 
barge traffic, while due to the character and location of rail freight, 
the water carrier is precluded from competition. Under the proposed 
amendments, there would be a return to the law of the jungle with 
the water carriers driven from the rivers, as before effective regula- 
tion (R. 1702-1703). 

FARMERS UNION 


(Angus McDonald) 


The proposal would change drastically the present national trans- 
portation policy and weaken greatly the authority of the Commission 
to administer that policy. The present poliey provides a fair standard 


by which to measure legislation and administrative policy. The 
transportation industry is primarily a service industry and its im- 
portance is based upon its use, not upon competition between its 
various paring lage is emphasized by the proposed legislation. 

If the railro are permitted to make rate reductions without 
review by the Interstate Commerce Commission, as propea it is 
possible that a small shipper and a small community and captive areas 
will suffer the most. Small shippers cannot financially carry through 
proceedings which would result in relief from the discrimination. 

The abandonment of some of the Interstate Commerce Commission’s 
administrative powers and procedures as suggested by the proposed 
amendments, would result in transportation anarchy. Competition 
cannot be the sole guide in transportation policy if we are to have 
a strong and flexible system responsive to the needs of the growing 
economy and to the needs of the Nation in the time of war. AI] modes 
of transportation are necessary (R. 1328-1330). 


ot 


FREIGHT FORWARDERS INSTITUTE 
(Giles Morrow) 


The proposed new policy fails to recognize the inherent advantage 
of freight forwarding, and would have the effect (1) of lessening the 
protection which the industry has and needs against unfair and 
destructive competitive pricing and practices, and (2) of permitting 
and encouraging an intensification of competition in the forwarding 
industry by liberalizing the standards for obtaining freight forwarder 
permits (R. 1151). 
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GREAT LAKES SHIP OWNERS ASSOCIATION 
(John H. Eisenhart, Jr.) 


The wording of the proposed national transportation policy is vague 
and is without definite standards. Any decision rendered by the Com- 
mission on the basis of paragraph 2 of the proposed bill, stating that 
its primary purpose is to promote full competition, must surely fall 
when tested by the courts. Furthermore, there is absolutely no con- 
nection between “full competition” and the encouragement of technical 
innovations and the avndabnent of new rate and service techniques. 

The present policy was adopted without much experience in water- 
carrier regulation on the part of the industry, the Commission, or the 
Congress. 

If any thing is to be done legislatively, the policy, the suspension 
power, and the rate powers of the Commission should be made more 
positive, and the Commission should be directed specifically to act 
affirmatively to foster sound economical transportation, leaving to the 
Commission a reasonable exercise of administrative discretion (R. 
1590-1592). 


INDEPENDENT ADVISORY COMMITTEE TO THE TRUCKING INDUSTRY, 
INC. 


(B. M. Seymour) 


The proposed legislation, by opening the doors to rate-cutting com- 
petition, would retard technological progress. Intercarrier competi- 
tion can emphasize either competitive rate cutting or competitive 
improvements in service. There is a tendency toward the former be- 


cause it is quick and certain. The present transportation policy has 
eontributed to the technological revolution by holding a rein on com- 
petitive rate cutting. The proposal would reverse this policy. The 
fundamental conclusions of the Advisory Committee’s report are 
faulty (R. 1337). 


INLAND NAVIGATION CO., RIVER TBRMINALS CO. 
(Harry C. Burnett) 


Implementing the testimony of Chester C. Thompson for the Amer- 
ican Waterway Operators, Inc., who was requested to submit specific 
instances of “spot’’ rate reductions where the railroads had attempted 
fo publish rates so low that the continued operation of competing 
barge lines was threatened, the witness stated that such unfair or 
destructive competitive practices are followed by the railroads in con- 
nection with water transportation on the Columbia River and in the 
Pacific Northwest. The original stern-wheel steamer transportation 
on the Columbia River was eliminated by rail competition. Naviga- 
tion has been reestablished during the last 15 years with the help of 
diesel-powered towing vessels and modern steel barges, and has caused 
reductions in rail rates which were raised when the earlier competition 
was eliminated. 

In January 1953, the railroads in the area filed applications with 
the Commission for further reductions on bulk petroleum shipments, 
reducing the rates and estimated weights by amounts ranging from 
25 to 40 percent, and below the level of rates in effect in 1935. The 
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proposed rates were suspended upon complaint of competing water 
and motor carriers, but the Commission permitted the reduced rates 
to become effective, finding them not below the out-of-pocket cost, 
without taking into consideration the fully distributed costs. The 
competing water and motor carriers succeeded in obtaining a court 
injunction restraining the enforcement of the Commission’s order, and 
j et has now been remanded to the Commission for rehearing (R. 
476). 

Since 1942, the Commission has authorized rail-rate increases total- 
ing 79 percent leaving the establishment of the increases to the discre- 
tion of the railroads. The latter have not applied those increases to 
their rates on petroleum and petroleum products in competition with 
the barge lines on the Columbia River. This situation still exists 
today in spite of the fact that at the time /'” parte No. 175 was heard 
(1951-52), the railroads assured the Commissioners that they would 
apply the increases to their petroleum rates in the Pacific Northwest. 

Yoncerning the statement of Jervis Langdon, Jr., on behalf of the 
Association of American Railroads, that there was no intent to chan 
the national transportation policy, but only to prohibit the Commis- 
sion from considering (1) the effect of proposed rates on the traffic of 
any other mode, (2) the relation of such rates to the rates of any other 
mode, and (3) whether such rates are lower than necessary to meet 
the competition, the witness stated that these proposals would have 
the general effect of enabling the railroads to put water carriers on 
the Columbia River out of business. 

In connection with H. R. 6208, proposing to permit circuitous lines 
to get automatic fourth-section relief to meet the lower rates of direct 
lines, it would enable the rail lines to reduce their rates to meet direct 
water carrier rates, with no recourse to the Commission’s suspension 
power. The combined effect of the three prohibitions sought by the 
railroads, and of H. R. 6208, could be to effectively eliminate bar, 
and water transportation, regardless of the declared purposes of the 
national transportation policy (R. 476-477). 


INTERSTATE COMMERCE COMMISSION 


(Anthony F. Arpaia) 


The introduction to the advisory committee report states that pres- 
ent regulation is based on the historic assumption that transportation 
is monopolistic. It is submitted that the statement is based on a mis- 
conception of the true situation. With the advent and development of 
highway transportation, the emphasis has shifted largely from intra- 
agency to interagency competition. The task of ratemaking has 
changed from a situation in which value of service predominated to 
one in which cost and competitive considerations must be given greater 
emphasis. This does not mean that competition should be permitted 
to run riot or that all existing principles of ratemaking should give 
way toa statute requiring a fixed course of action. It is suggested that 
analysis of recent action of the Commission will show abundant evi- 
dence of the recognition of the changes in the competitive transporta- 
tion picture (R. 261). 

Resort to the laws of the jungle with competition in full play will 
not produce the desired transportation system. Complaints against 
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rate reductions on the ground that they unnecessarily dissipate carrier 
revenue frequently are filed by railroads against railroads and by 
motor carriers against motor carriers. They ask protection by the 
Commission against such disruptive practices. The dominant effect 
of the proposed legislation would be to permit all rates to gravitate 
to the bare compensatory level (R. 262). 

The proposed changes in the national transportation policy lack 
clarity in several respects, and would constitute a continuing source of 
confusion as to the scope of the regulatory authority. The phrase- 
ology doubtless will cause the courts to speculate as to whether the 
Commission has duly considered the bearing of the policy statement 
in any particular determination. If a statement of policy is desirable, 
the present statement should be modified only after careful considera- 
tion (R. 262-263). 

The primary consideration in regulation of transportation has been 
the protection of the public interest. Congress clearly set this out in 
the transportation policy of the act of 1940, and unless conditions have 
so changed that the definition of the public interest is no longer valid 
and some restraints on competition are no longer necessary, it is felt 
that it is unwise to make any fundamental changes in that policy or 
in the present rate-making powers of the Commission (R. 295). 


MOVERS’ CONFERENCE OF AMERICA 


(James R. Rowan) 


The conference opposes the two principal proposed bills primarily 
because their avowed objectives are contradictory to the purposes of 
ublic regulation, and because they could foster a monopolistic drive 


y some carriers, with the Interstate Commerce Commission relegated 
to the role of a mere “research agency.” The conference’s opposition 
is specifically directed against those sections of the bills which would 
amend the national transportation policy and relieve the Interstate 
Commerce Commission of the obligation to place restrictions, con- 
ditions, or limitations on individual modes of transportation (R. 
897-899). 

The conference is concerned with the threat of suppression and 
strangulation of the moving industry by the entry of larger carrier 
organizations from other modes of transportation, The fear is pre- 
mised on the proposed elimination of the present language in the 
declaration of the national transportation policy, which states that 
the Commission has the obligation to “preserve the inherent advan- 
tages” of each mode of transportation, to “foster sound economic con- 
ditions,” and to prevent “unfair or destructive practices” among the 
several carriers. 

The elimination of this statement and the substitution of language 
which would merely require “minimum economic regulation * * * 
without special restrictions, conditions, or limitations on individual 
modes of transport,” would leave the moving industry wide open for 
entry by financially more powerful carriers of other modes of trans- 
portation. This result would be inconsistent with the historical con- 
gressional policy of keeping each form of transportation independent 
of ownership and control by carriers of competing modes of transpor- 
tation (R. 899-901). 


85548—57——_4 
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NORTH DAKOTA PUBLIC SERVICE COMMISSION 
(John M. Agrey) 


The present policy is believed to be fully adequate in all respects and 
gives greater consideration to all aspects of ce A com- 
parison of the proposed policy clearly indicates that it contemplates 


increased reliance on dynamic competition and would lead to aggres- 
sive experimentation in rates and service. There is no doubt this 
would be an experiment, but its practicality is questioned (R. 789-790). 


NATIONAL COAL ASSOCIATION 
(F. F. Estes) 


Referring to paragraph (1) of section 2 of H. R. 6141, it is not felt 
that it is a proper function or responsibility of Government “to pro- 
vide for and develop” a sound transportation industry, or for that mat- 
ter, provide for and develop any other kind of industry. It is a re- 
sponsibility of each industry or enterprise to provide for its own 
development; and if the industry must be regulated, such regulation 
should be limited to that which is essential. The word “encourage” in 
lieu of “provide for and develop” would be more desirable. In lieu of 
“to encourage and promote” in the first sentence of paragraph (2), 
the words “to foster and encourage” are suggested instead (R. 
868-869). 


NATIONAL. LIVESTOCK PRODUCERS ASSOCIATION, AMERICAN: NA- 
TIONAL CATTLEMEN’S ASSOCIATION, NATIONAL WOOL GROWERS’ 
ASSOCIATION 

(Lee J. Quasey) 


The present declaration of policy substantially reflects the draft 
proposed by the railroad Committee of Six prior to the Transportation 
Act of 1940. The Supreme Court has recognized that it is intended 
to guide not only the Commission but the courts. In Fastern-Central 
Motor Carriers Ass’n. v. United States (321 U. S. 194), the Court 
indicated that orders of the Commission would not be sustained if not 
supported by affirmative evidence that provisions of the act had been 
considered in a manner consistent with the national transportation 
policy. In the same case, the Court observed that in addition to regu- 
ating, the Commission to some extent had the responsibility for co- 
ordinating the different modes. The proposals introduce phraseology 
that-is indefinite and confusing, and would sanction what could well 
become destructive competition (R. 1813-1814). 


PROPERTY OWNERS COMMITTEE 
(William N. Maddox) 


The coal producers of Virginia, eastern Kentucky, and southern 
West Virginia see no need for any change in the national transporta- 
tion policy. Itis now an integral part of the Interstate Commerce Act, 
and the proposed changes are much more significant than they would 
be if the policy were a mere statement of regulatory philosophy. The 
committee is specifically opposed to the use of the words “to encourage 
and promote full competition * * *.” The historical function of the 
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Commission has been that of a regulator. For the Commission to 
“foster and encourage,” rather than “promote” competition, would be 
more in harmony with its regulatory function. 

It is suggested that in lieu of the proposed language, the following 
language should be substituted : 

Sec. 2. The national transportation policy preceding section 1 of the Inter- 
state Commerce Act, as amended, is amended to read as follows: 

“It is hereby declared to be the national transportation policy of Congress— 

“to encourage under the free-enterprise system of dynamic competition, the 
development of a strong, efficient, and sound national transportation industry 
which will at all times remain fully adequate for national defense, the postal 
service, and commerce ; 

“to foster and encourage: (1) Competition between modes of transporta- 
tion as well as among carriers by each mode; (2) technical innovations; 
(3) development of new rate and service techniques; (4) continually improv- 
ing operating and managerial efficiency ; (5) full use of facilities-and equip- 
ment; and (6) the highest standards of service, safety, economy, and 
efficiency with resulting benefits to the transportation use and the ultimate 
consumer, with reasonable rates and charges which are free of unjust dis- 
crimination, undue prejudice, preference or advantage to localities, shippers, 
receivers, kinds and types of traffic or modes of transportation ; 

“to cooperate with the several States and the duly authorized officials 
thereof, to fairly and equitably regulate the transportation industry in a 
manner consistent with the public interest.” 

All of the provisions of this Act shall be construed, administered, and enforced 
with the view of carrying out the above declaration of policy (R. 1062-1064). 


UNITED FRESH FRUIT & VEGETABLE ASSOCIATION 
(Durward Seals) 


Nothing can be done under the proposed revised policy which could 
not be done under the existing statement, except the former would 
encourage by silence the unfair competitive practices which are now 
prohibited. In lieu of language interpreted by the Commission and 
the courts, new clauses would be added which will require construction. 
It is feared that the net result would be the aggrandizement of the 
strong and the submergence of the weak. The present policy should 
be left unaltered (R. 1118). 


WATBPRWAYS FREIGHT BUREAU 
(Harry C. Ames) 


The members of the bureau, water common carriers operating on 
the Mississippi-Ohio Rivers, and tributaries, including the Gulf-Intra- 
coastal Canal, object to the proposed amendments with respect. to the 
national transportation policy. The first attempt to subject water 
carriers to regulation was opposed by water carriers on the ground 
that it was railroad inspired, with the ultimate intent of eliminating 
any competition by water carriers. The Mississippi Valley Barge 
Line Co., represented by the witness, supported reasonable regulation 
of water transportation if equal protection were afforded to both 
rail and water carriers. If the proposed legislation is enacted, the 
fears.of those who opposed regulation will be realized. - The harmful 
effects of rate cutting by railroads with the purpose of eliminating 
water-carrier competition were discussed effectively by former Com- 
missioner Eastman in his concurring expression in Petroleum from 
New Orleans (1941. C. C. 31) (R. 478-480). 
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The provisions of the present act have been fair to all types of 
carriers. The proposed amendments, in effect, would give rail car- 
riers more freedom than they now have to cut competitive rates, and 
the pertinent provisions of the proposed bill would curtail materially 
the power of the Commission to deal with such reductions. The 
proposed new policy would delete the prohibition against “unfair or 
destructive competitive practices” and substitute vague expressions, 
such as the establishment of rates to reflect “full competitive economic 
capabilities” of the various carriers. The railroads are now endeavor- 
ing to put their carload rates on an exact parity with bargeload rates. 
The industry has no doubt that “full competitive economic capabili- 
ties” will be translated by the railroads into rates which will divert 
all of the traffic now handled by the barge lines to their service 


(R. 481). 
WATERWAYS FREIGHT BUREAU 


(C, E. Childe) 


The present national transportation policy, encouraging by regula- 
tion a healthy anes of each type of transportation, to give the 
public the best possible service at the lowest possible cost, is sound. 


The public can get the benefit of the lowest possible transportation 
costs only in the form of rates of each mode of transportation, reflect- 
ing those costs, including a fair margin of profit for the carrier. 
The services of all types of transportation are in fact valuable to the 
= only to the degree that rates, considering convenience and relia- 

ility, provide transportation at the lowest possible costs. Rates of 
water carriers necessarily reflect their costs, since lower costs and 


lower rates are the only inducement they offer to attract traffic. Rail- 
road rates do not bear a consistent relationship to the cost of service. 
The railroad policy of making rates in accordance with what the traffic 
will bear inevitably creates discriminations. These must be kept 
within bounds by regulation to avoid excessively high rates on the one 
hand, and low rates on the other, which are destructive alike to com- 
petition between shippers and competition between carriers (R. 1643). 

Letting down the bars to still further competition and a wider 
spread between the noncompetitive rates, soeahied, and competitive, 
would be injurious to the pu lic as a whole and to the carriers as well. 
What would happen would be substantially the establishment of two. 
sets of rates in the railroad pricing system. The competitive traffic 
would pay about one-half or less than one-half the rates of the non- 
competitive traffic. Noncompetitive traffic cannot stand any such 
difference as that, and a system of half prices on competitive traffic, 
or less than half prices, would not work out in the publie interest 
(R. 1664-1665). 


Additional opponents 
eye (Iowa) Shippers Association, Inc., F. L. Partridge 
California Farm Research and Legislative Committee, Charles S. 
Gubser (Member of Congress) (R. 806). 
Columbia Basin River Operators (R. 1614-1615). 
Commission of Public Docks of the City of Portland, Oreg., Thomas 
P. Guerin (R. 1716). 
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Intercoastal Steamship Freight Association, Harry S. Brown (R. 
1042). 

Tubebontiehdd Brotherhood of Teamsters, Dave Beck (R. 1363). 

John I. Hay Co., John O. Innes (R. 1692-1694). 

National Council of Farmer Cooperatives, (R. 1685-1686). 

National Retail Dry Goods Association, Robert H. Smith (R. 1004). 

National Rivers and Harbors Congress, Overton Brooks (Member 
of Congress) (R. 1607). 

New York State Waterways Association, Inc., J. Frank Belford, 
Jr. (R. 1609). 

North Atlantic Ports Conference, A. C. Welsh (R. 996). 

Port of Coos Bay (Oreg.), Inc., Allen G. Terry (R. 1717). 

Public Service Commission of Wisconsin, A. Wilford Larson (R. 
517-518). 

Truck-Trailer Manufacturers Association, Inc., C. L. Schneider 
(R. 1342), Marvin J. Barloon (R. 1344). 

Union Barge Line, Corp., (R. 1692). 

Upper Mississippi Waterway Association, Inc., A. C. Mills (R. 
1615). 

Vancouver (Wash.), Chamber of Commerce, Inc., Ray H. Ander- 
son (R. 1716-1717). 

Virginia State Ports Authority, D. H. Clark (R. 997). 


III. Maxtmum-Miniwum-Speciric Rate Power 


Provisions of Interstate Commerce Act 

Section 15 (1) of the Interstate Commerce Act provides that when- 
ever the Commission, after full hearing, upon complaint or on its own 
initiative without complaint, is of the opinion that any individual or 
joint rate, fare, or charge whatsoever demanded, charged, or collected 

y any common carrier subject to part I of the act (relating to the 
regulation of railroads, certain water carriers, oil pipelines, and ex- 
press and sleeping car companies), or that any individual or joint 
classification, regulation, or practice of such carrier, is or will be un- 
just, or unreasonable, or unjustly discriminatory, or unduly prefer- 
ential, or prejudicial, or otherwise in violation of any of the provi- 
sions of part I, it may determine and prescribe what will be the just 
and reasonable individual or joint rate, fare, or charge, or the maxi- 
mum or minimum, or maximum and minimum, to be charged, and 
what individual or joint classification, regulation or practice is or will 
be just, fair, and reasonable. ‘ 

ection 15 (3) of the act provides that the Commission may, after 
full hearing, upon complaint or upon its own initiative without com- 
plaint, establish through routes, joint classifications, and joint rates, 
fares, or charges, applicable to transportation by carriers subject to 
part I, or by carriers by railroad subject to part I and common car- 
riers by water subject to part IIT, or the maximums or minimums, or 
maximums and minimums, to be charged, and the terms and condi- 
tions under which such through routes shall be operated. 

Section 216 (e), 307 (b) and (d), and 406 (b) of the act give the 
Commission authority similar to that contained in sections 15 (1) and 
15 (3) with respect to rates, fares, charges, classifications, regulations 
or practices of common carriers by motor, common carriers by water, 
and freight forwarders. 
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Section 6 (11) (b) of the act authorizes the Commission, among 
other things, to establish proportional rates, or maximum or minimum, 
or maximum and minimum proportional rates by rail to and from 
ports on waterborne traffic. 

Section 13 (4) of the act provides that whenever the Commission 
finds, after full hearing, that any rate, fare, charge, classification, 
regulation, or practice made or imposed by authority of any State 
with respect to a carrier subject to part I of the act causes any undue 
or unreasonable advantage, preference or prejudice as between per- 
sons or localities in intrastate commerce on the one hand, and inter- 
state or foreign commerce on the other hand, or any undue, unreason- 
able, or unjust discrimination against interstate or foreign commerce. 
it may prescribe the rate, fare, or charge, or the maximum or mini- 
mum, or maximum and minimum, to be charged, and the classification, 
regulation, or practice to be observed, in such manner as, in its judg- 
ment, will remove such advantage, preference, prejudice, or discrimina- 
tion. 

Section 406 (£) of the act gives the Commission similar authority 
with respect to any rate, charge, classification, regulation, or practice 
of any freight forwarder made or imposed by authority of any State. 

Section 1 (4) of the act makes it the duty of every common carrier 
subject to part I to establish reasonable through routes with other 
common carriers by railroad and with common carriers by water sub- 
ject to part ITI, and to establish reasonable rates, fares, charges, and 
classifications applicable thereto. 

Section 1 (5) of the act provides that all charges made for any 
service rendered or to be rendered in the transportation of passengers 
or property, or in connection therewith, shall be just and reasonable, 
and prohibits and declares unlawful every unjust and unreasonable 
charge for such service or any part thereof. 

Section 1 (6) of the act makes it the duty of all common carriers 
subject to the provisions of part I to establish, observe, and enforce 
just and reasonable classifications of property for transportation, with 
reference to which rates, tariffs, regulations, or practices are or may 
be made or prescribed. This duty also extends to just and reasonable 
regulations and practices affecting classifications, rates, or tariffs, and 
all other matters relating to or connected with the receiving, handling, 
transporting, storing, and delivery of property. Every unjust and un- 
reasonable classification, regulation, and practice is prohibited and de- 
clared to be unlawful. 

. Similar duties and prohibitions applicable to carriers subject to 
parts II, ITI, and IV are provided for in section 216 (a)—(d), section 
305 (a)—(b), and section 404 (a) of the act. 


Amendments proposed by H. R. 6141 and H. R. 6142 

Section 7 (a) of H. R. 6141 and H. R. 6142 would amend section 
15 (1) of the act so as to remove the Commission’s power to prescribe 
“the just and reasonable individual or joint rate, fare, or charge” 
and the “maximum and minimum,” and limit such power to deter- 
mination and prescription of “such just and reasonable minimum or 
maximum rate, fare, or charge, or such relationship, classification, 
regulation, or practice,” necessary to remove the violation. 
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Section 7 (b) of H. R. 6141 and H. R. 6142 would amend section 
15 (3) of the act so as to remove the Commission’s power to prescribe 
the precise joint rate or the maximm and minimum rates. 

Sections 11 (e),17 (a) and (c), and 21 (e) of H. R. 6141 and H. R. 
6142 would make amendments to sections 216 (e), 307 (b) and (d), 
and 406 (b) of the act, relating to rates, fares, charges, etc., of common 
carriers by motor, common carriers by water, and freight forwarders, 
in a manner similar to those made by sections 7 (a) and (b) to sections 
15 (1) and (3) of the act. 

Section 5 of H. R. 6141 and H. R. 6142 would amend section 
6 (11) (b) of the act so as to limit the power of the Commission to the 
establishment of proportional rates, or just and reasonable minimum 
or maximum proportional rates by rail to and from ports on water- 
borne traffic. 

Section 6 (b) and 21 (e) of H. R. 6141 and H. R. 6142 would amend 
sections 13 (4) and 406 (f) of the act so as to limit the power of the 
Commission to the prescription of the just and reasonable minimum 
or maximum rate, fare, or charge where it finds that a rate, fare, 
charge, etc., imposed by authority of any State with respect to a carrier 
subject to part I of the act or a freight forwarder violates the pro- 
visions of the act. 

As a corollary to section 7 (a) of H. R. 6141 and H. R. 6142, section 
3 (a) of such bills would amend section 1 (4) of the act so as to limit 
the duty of a common carrier subject to part I of the act establishing 
through routes with other carriers to the making of rates, fares, or 
charges, and classifications, regulations and practices to be applied in 
connection therewith, which result in charges that are not less than 
just and reasonable minimum charges nor more than just and reason- 
able maximum charges. 

Section 3(b) of H. R. 6141 and H. R. 6142 would amend section 
1 (5) of the act so as to require that all charges for the transportation 
of passengers or property be not less than just and reasonable minimum 
charges nor more than just and reasonable maximum charges, and to 
declare any other charge to be unlawful. 

Section 3 (c) of H. R. 6141 and H. R. 6142 would amend section 1 
(6) of the act so as to revise the duty of common carriers subject to 
part I of the act with respect to classification, regulations, and practices 
in order to conform such duty to the amendments made by section 3 (a). 

Sections 11 (a)—(d), 15 (a)—(b), and 20 of H. R. 6141 and H. R. 
6142 make comparable amendments to related provisions of parts II, 
III, and IV of the act. 


Purpose of amendments 

The purpose of the amendments is to repeal the express authority 
of the Couhiadion to fix specific and “maximum and minimum” rates, 
and limit the regulatory authority of the Commission to determination 
of reasonable maximum or minimum rates. As a corollary to the 
amendments, the bills modify duties of common carriers so as to require 
establishment of rates which do not result in less than just and reason- 
able minimum nor more than just and reasonable maximum charges. 
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Testimony 
DEPARTMENT OF COMMERCE 


(Sinclair Weeks, Secretary; Louis 8. Rothschild, Under Secretary for Trans- 
portation; and Philip A. Ray, General Counsel) 


The principal effect of these amendments is to remove the Commis- 
sion’s obligation to determine and fix the precise rate, fare, or charge, 
and the maximum and minimum rate, fare, or charge. By so limitin 
the Commission’s authority, there is in effect established a zone o 
reasonableness within which the carriers would have freedom to adjust 
their rates and bid for competitive traffic in accordance with their best 
business judgment. It is precisely this freedom, within reasonable 
bounds, that the advisory committee seeks to establish, and which is 
necessary to assure that the forces of competition, as expressed in rates 
and services offered by the carriers, not be unduly restrained by the 
regulatory authority. 

The Commission in its report on the bill has, with two exceptions, 
no real objection to the changes here proposed. The Commission 
wishes to retain its authority to prescribe precise rates for use in the 
occasional situation where there is a clear need for it. It admits, 
however, that this power has been used infrequently since it was first 
granted to them 36 years ago. Moreover, as the Department pointed 
out in a memorandum submitted to this subcommittee entitled. “Memo- 
randum on Changes in Minimum-Maximum Rate Controls Proposed 
by the Presidential Advisory Committee on Transport Policy and 
Organization,” the authority of the Commission to fix both a maximum 
and minimum rate applicable to a given commodity movement has 
been very rarely exercised. 

The Commission objects to the loss of power to fix exact joint rates 
because, it states, affected carriers, or some of them would not establish 
such rates except under compulsion, or that carriers may not be able 
to agree on the measure of new joint rates. It therefore could use such 
power to dispose of these controversies. It would appear, however, 
that the duty of common carriers to obey the Commission’s lawful 
orders together with the penalties prescribed for failure to do so 
should provide adequate compulsion in those instances where volun- 
tary compliance fails. 

The Commission also objects to the use of the word “relationship” 
in the revised definition of the Commission’s authority to prescribe 
rates, stating that the word is liable to create controversy over its 
interpretation. The word “relationship” was inserted, as the Com- 
mission’s report suggests, to assure that the Commission shall have 
adequate power to remove undue prejudice and preference. The bill 
makes no change in section 3 of the act which is the general prohibition 
against unjust discrimination, undue preference, and undue prejudice. 

Even though the rates might fall within the zone of reasonableness 
as defined in the bill, and are therefore not subject to a prescription 
either of minimum or of maximum rates upon a charge of unreason- 
ableness, the Commission would retain fully its right to fix the appro- 
priate relationship of the rates. Thus it might say that a given rate 
would be unlawful, because unduly preferential, to the extent that it 
may be more than 3 cents per hundred pounds below another rate b 
the same carrier or carriers to which it was competitively related. 
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Where that other rate is a part of a structure of rates, as is usually the 
case, this is tantamount to a prescription of a precise rate. This is 
precisely the position under the present act, as the Department pointed 
out in the previously referred to memorandum. 

Hence it is the Denestment’s view that the word “relationship” 
assumes importance in its effect on the Commission’s authority to deal 
with discrimination cases in the absence of precise rate authority 

R. 177, 78). 

The Commission now has power to prescribe just and reasonable 
maximum or minimum rates. This is not a new power. By far the 
greater, almost the entire, ratemaking activity, or rate-adjusting ac- 
tivity, of the Interstate Commerce Commission today, is exactly in 
this area of keeping lowered rates from passing too low and keeping 
rates in certain areas from rising to an unreasonable maximum 

R. 223). 

The Commission will continue to have every power it now has to 
condemn a rate if it finds that such rate is below a reasonable minimum 
rate. Quite properly, however, its power to condemn a rate as too 
low could not be based merely on the fact that it was lower than neces- 
sary to meet the competition of another carrier. The Commission 
would be under an instruction from the Congress to the effect that 
competition should be utilized to bring about such technological 
progress. 

In connection with the minimum rate powers of the Commission, 
it has been contended that carriers are inclined to depend upon the 
Commission to protect them from the efforts of certain shippers who 
seek special rates. The practice on the part of some carriers, whereby 
they seek to gain favor by filing a reduced rate and then relying upon 
suspension by the Commission to relieve them from the obligation of 
observing such a rate will obviously be curtailed, if not eliminated 
entirely. Carriers may be expected to act with more caution in mak- 
ing a change in their rates in realization of the fact that such rates 
will become effective unless they border close to the minimum reason- 
able level. 

The proposed legislation would not change substantially the Com- 
mission’s present authority with respect to the fixing of maximum 
rates. An important additional limitation upon the Commission 
in fixing maximum rates is the provision which states that the Com- 
mission may not require charges to be reduced below the full cost of 
performing the services. This protection is consistent with the basic 
doctrine of the Advisory Committee’s report that carriers should have 
maximum freedom in the fixing of rates and that their evaluation of 
the market not be unduly interfered with by the Government (R. 
1741). 

Presumably, there is a fear on the part of some shippers that com- 
petitive traffic may be required to bear unreasonably high or excessive 
charges. However, the Department does not feel that there is much 
substance to this belief, and in any event, this objection can be met 
by eliminating the phrase “on traffic which is noncompetitive,” which 


concludes paragraph 2 of the proposed section 15 (a). Since the 
entire idea is predicated on the existence of pervasive competition in 
transportation services, the user of transportation will be well pro- 
tected against the imposition of excessive or unreasonable charges after 
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the competitive forces are freed so that they may operate more effec- 
tively. With this freedom, the greatest concern of the user will be 
that the competitive forces are not applied with unjust discrimination, 
undue preference or advantage, or undue prejudice. The proposed 
legislation carefully preserves all of these safeguards which have been 
in the act to regulate commerce since it was first enacted in 1887 and 
which, indeed, are the central features of transportation regulatory 
olicy. 

Value of service will in the Department’s judgment continue to 
have an important part in the process of ratemaking. Carriers are 
not likely to ignore value of service considerations and raise rates 
on low-valued bulk commodities to a point which will discourage the 
free movement of traffic. While unitwise, low-valued commodities 
may not contribute as importantly to the overhead burden as the 
higher valued traffic, experience has shown that certain carriers rely 
heavily upon this traffic, in the aggregate, to meet their own overhead 
burdens (R. 1742). 

As a corollary to the proposed changes in the Commission’s rate- 
making powers, the bills modify the duties of common carriers subject 
to the act with respect to establishing rates, fares, and charges. At 
present carriers are required to furnish transportation at “just and 
reasonable rates, fares, and charges and classification applicable 
thereto.” Under the proposed revisions, the carriers would have the 
duty to establish rates, fares, charges, and classifications, et cetera, 
which result in charges not less than just and reasonable minimum 
charges nor more than just and reasonable maximum charges (R. 178). 


Other proponents 


CASCADE PLYWOOD CORP., SANTIAM LUMBER CO., WILLAMETTE 
NATIONAL LUMBER CO. 


(Joseph K. Carson, Jr.) 


These shippers are opposed to allowing the ICC and other regulatory 
bodies to prescribe a minimum rate for a carrier, unless and until it 
has been established in a hearing that the rate fixed by the carrier is 
unjustly discriminatory, unlawfully preferential, or unreasonably low 
because it is noncompensatory. No rate can ever be so low as to be 
“unreasonable” except one which is below cost of service including a 
reasonable return to the carrier. Suspension of a rate that is com- 
pensatory is tantamount to an allocation of business (R. 1622). 


CHAMBER OF COMMERCE OF THE UNITED STATES 
(Grant Arnold) 


Management should be given greater latitude in establishing lower 
rates without regulatory intervention and substitution of judgment, in 
place of management’s, with respect to volume and revenue to be ex- 
pected from proposed rates. In view of the slight need anticipated for 
the authority to fix precise rates, and the desirable greater flexibility 
of carrier management, the proposal should be favorably considered 
unless there is a strong showing that the public interest requires the 
additional control (R. 962). 
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NATIONAL INDUSTRIAL TRAFFIC LEAGUE 
(William H. Ott) 


The proposal to limit the Commission’s power to prescribe rates to 
those that are just and reasonable maximum rates or minimum rates 
which shall not be less than compensatory, is endorsed. It is requested, 
however, that the provisions of section 1, requiring carriers to estab- 
lish and maintain just and reasonable rates be retained. 

The objectives of the Cabinet Committee will not be accomplished 
unless this proposal is adopted. Increased freedom of carriers in 
ratemaking is a necessity if the preservation of the inherent advantages 
of each mode are to be more than idle words. While the objectives may 
be realized under the present law, as the Commission states, it is felt 
that they will not be unless specific statutory provision is enacted to 
that effect (R. 933-934). 


NEW ENGLAND GOVERNORS’ COMMITTEE ON PUBLIC 
TRANSPORTATION 


(Donald W. Campbell) 


The proposal to restrict the Commission’s power to the fixing of 
the maximum or the minimum rate, is approved. Disagreement, how- 
ever, is expressed with respect to the definition of a reasonable mini- 
mum rate as promulgated by the President’s Committee. That 
definition would set the minimum reasonable rate as one which “covers 
the direct ascertainable cost of producing the service to which the 
rates apply.” This is not complete. It is believed that the minimum 
reasonable rate must cover not only “the direct ascertainable cost” 
but must make also a reasonable contribution to fixed costs. The Inter- 
state Commerce Commission has stated that a rate must cover and 
more than cover the extra additional expenses incurred. The definition 
stated by the Committee should not be taken as a directive to the 
Interstate Commerce Commission. It contravenes the whole body of 
opinion set up over the past years (R. 861-862). 


SEARS, ROEBUCK & CO. 
(John C, Allen) 


The proposed restriction of authority to prescribe exact rates, and 
to disapprove rates only if they are below the cost of service or if 
unreasonably high, is supported. More managerial freedom would 
allow rate adjustments to secure traffic, with the result that the carrier 
best able to provide the service would obtain the traffic. However, 
carriers should be required under section 1 to maintain just and reason- 
able rates and charges, and the proposal should be amended 
accordingly (R. 1452-1453). 


Additional proponents 


Equitable Life Assurance Society of the United States, Hunter 
Holding (R. 1847). 

National Association of Mutual Savings Banks, R. Stuart Rauch, Jr. 
(R. 1127-1128). 
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Opponents 


AMERICAN ASSOCIATION OF PORT AUTHORITIES, NORTH ATLANTIC 
PORTS ASSOCIATION, INC. 


(Charles R. Seal) 


This proposal would deprive the Commission of the power to pre- 
scribe precise rates, a power which it properly has used sparingly. 
But there are occasions when the power is needed in order to provide 
stable rate adjustments and relationships of rates, and in the fixing of 
joint rates and divisions where the carriers are unable or unwillin 
voluntarily to do so. It is not believed that an instance can be font 
where the exercise of this power has imposed hardship or undue re- 
straint upon any carrier or group of carriers (R. 994). 


AMERICAN BARGE LINES, INC.; COMMERCIAL BARGE LINES, INC.; 
COMMERCIAL TRANSPORT CORP., INC.; UNION BARGE LINE CORP. 


(J. Haden Alldredge) 


It has long been recognized that in removing discriminations the 
Interstate Commerce Commission may prescribe the exact rate or 
rates to remove the discrimination found to exist, or it may leave it to 
the carriers to do so under its control and direction. With the Com- 
mission’s authority to prescribe the exact or precise rates eliminated 
from the statute, as contemplated by the proposed law, control over 
discriminations would be considerably weakened if not completely 
shattered. 

The essence of freight classification is the establishment of relation- 


ships among commodities or articles of freight for transportation pur- 
oses, that is definite and precise relationships. The proposed legis- 
ation seeks to limit the Commission’s authority to the establishment 
of minimum and maximum relationships. Such action would undo 
all the constructive work heretofore accomplished over a period of 
seven decades. It would be the beginning of the end of systematic 
classification of freight in the United States (R. 1698-1699). 


AMERICAN FARM BUREAU FEDERATION 
(Matt Triggs) 


The federation believes that ree rates should be approved if 
they return fully allocated costs of service regardless of the cost of 
competing carriers of the same or other modes, but it is opposed to the 
almost complete elimination of other criteria for ratemaking and the 
use of out-of-pocket costs as the floor for reductions. Use of the latter 
would inevitably result in discriminatory and selective rate cutting 
which would favor large shippers and cities. Since rail direct costs 
are about 65 percent of total costs and trucks are about 90 percent, the 
former could cut the latter out of any selected movement. ereafter, 
rails would be free to increase their rates to the maximum, with the 
Commission having no authority to prevent the increase (R. 1225- 
1226). 
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AMERICAN RETAIL FEDERATION 
(Richard Webber) 


The proposal seriously prejudices the interest of the members of the 
federation, all of them shippers and receivers of small shipments, most 
of whom are located in the smaller towns and country communities 
having only limited transportation service. The result undoubtedly 
would be that the noncompetitive traffic would have to shoulder the 
burden of successive rate reductions secured by the various modes of 
transportation in the major centers, where there is an intense competi- 
tion between carriers (R. 1089). 


AMERICAN SHORT LINE RAILROAD ASSOCIATION 
(J. M. Hood) 


It is difficult to see how the change proposed in present section 1 (4) 
would bring about any change in procedure presently followed by 
the Commission when passing on proposed rates. In the usual case 
the Commission is asked to determine whether a rate is below a lawful 
minimum or above a lawful maximum. It is unlikely that the ship- 
ping public or the regulated carriers would be affected by the change 
(R. 888-889). 


AMERICAN TRUCKING ASSOCIATIONS, INC. 


(Dr. John H. Frederick) 


The proposed legislation would remove the jurisdiction of the In- 
terstate Commerce Commission with respect to rate changes within 


a broadly defined “zone of reasonableness.” Selective rate cutting to 
maximize profits may be the objective, but is likely that it will not be 
kept selective but will be applied to the majority of commodities. 
Profits will be maximized then only by a considerable increase in 
volume which must come either from the extermination of competi- 
tors or from an increase in the volume of ee traffic. 


Under the proposed legislation, no rate could be suspended as being 
too low if it returns the “ascertainable direct cost” of a given mode 
of transportation. The phrase is not defined; if it means variable 
costs, no business could long survive on such a general pricing basis. 
A significant part of total carrier costs cannot be traced to particular 
services. The proposed legislation would enable the railroads, par- 
ticularly, to juggle rates to eliminate competition and to charge all 
that noncompetitive traffic can bear (R. 731-732). 

Contrary to the basic premise of the proposed legislation, past 
experience has shown that competition within broad limits cannot be 
relied upon as the regulator of transportation prices. Railroads have 
a much greater amount of fixed capital in relation to traffic carried, 
The direct operating costs of other modes are larger per unit of service, 
A reduction of rates by motor carriers for the purpose of meeting com- 
petition has a more significant effect on their net revenue than a like 
reduction has on the net revenue of the railroads. Consequently, if 
widespread reductions occurred the motor carriers would be weakened 
financially, and in due time eliminated. Moreover, operations of 
motor carriers are more severely limited than rails. The selective 
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rate cutting possible under the proposed legislation within the maxi- 
mum-minimum rate level might deprive a motor carrier of so much 
of its traffic as to critically injure or destroy it. 

It is apparent that the beneficiaries of savings as a result of reduced 
rates would be the large shippers with the most worthwhile traffic 
and in the best bargaining position. Discrimination by the railroads 
against the shipping wubiie generally was the basis for the act of 
1887 which thereafter provided equal treatment for all shippers (R. 
732-734). 

AMERICAN TRUCKING ASSOCIATIONS, INC. 


(John R. Turney) 


The Interstate Commerce Act now requires that carriers publish 
and maintain just and reasonable classifications of property in order 
to insure reasonableness and equality in class rates among articles 
having the same transportation characteristics. The ae bill 
in effect would make it possible for any carrier so inclined to disre- 
gard the basic principles of classification. The bills make reason- 
ableness of classification depend solely on the question whether or 
not the resulting charge is above a minimum reasonable charge or be- 
low a reasonable maximum charge (R. 660-661). 


ASSOCIATION OF AMERICAN RAILROADS 
(Jervis Langdon, Jr.) 


The proposed change in section 15 (1) of the present act would, 
in effect, withdraw the ICC’s power to prescribe “the * * * reason- 


able * * * rate,” as distinguished from the “reasonable minimum or 


maximum rate.” In the field of ratemaking, the railroads’ principal 
objection is to the faulty standard of ratemaking which the Commis- 
sion has frequently used in the past. Since the proposed rule of rate- 
making satisfies this objection, the railroads do not regard it as 
necessary to make any change in the power to prescribe the reasonable 
rate (R. 537-538). 

The railroads regard the proposed standards for determining 
maximum reasonable rates as both confusing and unnecessary. The 
proposed rule establishes “full cost of performing the services * * * 
exclusive of losses in other services” as the floor for reasonable maxi- 
mum rates. The general use of such a standard would be inconsistent 
with the present general nature of the rate structure which is not 
based entirely on cost of service. Consequently, there is some validity 
to the objections already voiced by the shipping interests against adop- 
tion of the proposed maximum rate rule. Apparently, one purpose 
of the rule is to protect shippers of noncompetitive freight, if the basic 
proposal to prohibit consideration of the effect of rates on other 
forms is adopted. The precedents already established by the ICC in 
its review of reasonable maximum rates may be relied upon to protect 
these shippers. Shippers of noncompetitive freight need no special 
protection. What they must guard against is the draining of competi- 
tive traffic from the rails, thus increasing the rate burden to be borne 
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by their noncompetitive traffic or traffic which must remain on the 
rails (R. 538-539). 

The witness responded to certain questions as follows: 

On the question of regulating competition between the railroads 
themselves, the ICC’s control over minimum rates, passed by Con- 
gress in 1920 should be continued. The same rule should not be ap- 
plied as between competing modes because they have vastly different 
service and cost characteristics. If the railroads have a competitive 
advantage it is in lower operating costs, and the trucks have the 
advantage of better service. If railroads move competitively it is in 
the direction subject to ICC restraint, but there is no force to pre- 
vent the motor carriers from using their competitive advantage. The 
ICC cannot force the trucks to deliver traffic in 48 hours when they 
are diverting rail traflic by providing 36-hour service (R. 550-551). 

The present act does not define a reasonable maximum rate. The 
only standards for determining reasonable maximum rates are to be 
found in the decisions of the ICC. To a certain extent, the standards 
reflect what the traffic may reasonably bear. They are also based on 
analogy. If the Commission has before it a rate on commodity X, 
which is comparable to commodity Y, and the rate on commodity Y 
has previously been fixed by the Commission, the Commission will 
normally prescribe the same rate on commodity X. The railroads do 
not want the act to contain any definition of a reasonable maximum 
rate (R. 556-557). 

A reasonably compensatory rate is one which covers long-term 
variable costs, plus a contribution to the overhead. There are two 
types of out-of-pocket costs. Short-term out-of-pocket costs var 
with the traffic as it moves tomorrow, and are the additional cost which 
a railroad incurs because the added car is in the train. The out-of- 
pocket. costs used by the ICC consider the variability of expenses 
over a long period of time, and include a return on the investment in 
the cars necessary to move the new traffic, plus a pro rata share of the 
maintenance expense of the track, and so forth (R. 557-558). 


ASSOCIATION OF AMERICAN RAILROADS (SUPPLEMENTAL STATE. 
MENT) 


(Thomas L. Preston) 


The railroads oppose the proposed amendment of section 15 (3). 
The present section leaves it to the discretion of the ICC whether it 
will consider a proposed cancellation of a through route or joint rate, 
fare, charge, or classification. However, the proposed section would 
make it mandatory upon the Commission to hold a hearing in every 
instance in which tariff cancellations of this nature are proposed. 
Such a mandatory procedure would logjam these matters before the 
ICC. The present, more flexible, procedure should be continued. 

None of the proposed bills would amend present section 15 (4). 
However, Mr. James M. Hood, witness for the American Shore Line 
Railroad Association, proposes certain amendments to present section 
15 (4). The Association of American Railroads opposes Mr. Hood’s 
proposed amendments to that section (R. 1713-1716). 
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ATLANTA FREIGHT BUREAU 


(C. B. Culpepper) 


No need is seen for taking away the power of the Commission to 
prescribe precise rates where the circumstances developed at a hearing 
indicate that a certain level is necessary to protect the interests of all 
concerned. No instance is recalled in which it could be charged that 
the Commission had abused its discretionary power to fix a precise 
rate (R. 1234-1235). 


GREAT LAKES SHIP OWNERS ASSOCIATION 
(John H. Eisenhart, Jr.) 


“Minimum or maximum” rate power, which would be substituted 
for “minimum and maximum or actual rate power,” was the power 
contained in the Shipping Act of 1916 which was administered with- 
out any real benefit to anyone. When a regulatory body is unable to 
fix an actual rate, it is a useless thing, and the specified act was later 
amended to give the Maritime Commission actual rate power. The 
subject is considered at length in /ntercoastal Investigation (1935, 
1USSBB 400) (R. 1592). 


INTERSTATE COMMERCE COMMISSION 
(Anthony F. Arpaia) 


The present wording of section 1 (4) is substantially the same as it 
was before 1920 when the Commission was empowered to prescribe 
maximum reasonable rates only. Even if powers to prescribe rates 
are changed as proposed, no modification of this section is necessary, 
The same observations apply in principle to the proposed amendments 
to section 1 (5) and (6) (R, 263). 

The proposed change of the provision added to the act by the Pan- 
ama Canal Act of 1912, and amended in 1920 which, among other 
things, authorized the Commission to establish proportional rates by 
rail to and from ports on waterborne traffic has been used very little. 
Since the Commission would still have the authority to establish pro- 
portional rates, that is, the precise rate to be charged, the proposed 
amendment is of slight importance (R. 265). 

The Commission opposes the proposel to remove its power to pre- 
scribe the precise rate, or a “zone of reasonableness,” This power was 
conferred in 1920, and it has been used in relatively few instances. 
The power should be available for use where there is a clear need for 
its exercise. 

The use of the word “relationship” in connection with “classifica- 
tion, regulation, or practice” may give rise to controversy over its 
interpretation, and it is not sonal 

The power to prescribe the exact rate in connection with the estab- 
lishment of through routes is of importance, since some of the affected 
carriers would establish joint rates only under compulsion. 

The proposal with respect to cancellation of through routes should 
be clarified to definitely place the burden of proof upon the carriers 
proposing the cancellation (R. 266-267). 
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The above comments also apply in connection with related proposals 
regarding water carrier rates (R. 280), and freight forwarder rates 

R. 282). 

‘ With respect to the proposals to modify present sections 216 (a), 
(b), (c), and (d), they are apparently deemed necessary for consist- 
ency with the proposal to prohibit the Commission from prescribing 
maximum and minimum rates, etc. The proposal to change 216 (e), 
defining our power to prescribe rates for motor common carriers, 1s 
subject to the comments made concerning similar changes with respect 
to railroads. In addition, the proposed language is obscure and if 
enacted would cause trouble. At present the Commission has no 
power to establish through routes and joint rates applicable to the 
transportation of property by common carriers by motor vehicle, and 
is opposed to such grant of power. The amendment seems susceptible 
of an interpretation giving the Commission that authority (R. 275- 
276). 

The most effective means of protecting the public against dis- 
ruptive practices and the carriers against destructive competition 
which would lead to deterioration of transportation service is the 
present power of the Commission to fix minimum reasonable rates at 
a point higher than the out-of-pocket costs of rendering the service 
if the circumstances so require, because every section of the act is 
administered in the light of the declared policy of Congress to pre- 
vent unfair or destructive competitive practices. 

The Advisory Committee report suggests that rates are unreason- 
ably low only if they fail to cover the “direct ascertainable cost of 
producing the service to which the rates apply.” The Commission 
thinks that rates which cover only direct ascertainable costs are in 
many instances below a reasonable minimum level. Rate reductions 
tend to spread to other areas and classes of traffic, and eventually 
result in rates that destroy the carriers’ ability to expand, improve, 
and innovate, to the detriment of the public. There is sufficient com- 
petition in transportation today (R. 295). 


NATIONAL COAL ASSOCIATION 
(F. F. Estes) 


The Commission, under section 15 (1) now has the power to set 
precise rates as well as minimum and maximum reasonable rates as 
to commodities to which there is no intercarrier competition. It has 
used this power very sparingly. The coal industry believes this power 
should be retained. With the upper and lower zones of rate reason- 
ableness not being susceptible of close definition, and with no practical 
or workable upper limits being defined on the so-called noncompeti- 
tive traffic under the proposed amendments, the situation approaches 
that of complete nullification of regulation on this noncompetitive 
traffic. It is this traffic upon which regulation is most needed to 
avoid the imposition of excessive transportation rates and charges. 

Commission power to set precise rates is also desirable in se:tions 
2 and 3 cases. Without the power to set precise rates the Commission 
could only direct the carrier to remove discrimination. It is con- 
ceivable that different carriers might differ as to the method of 
removing discrimination, preference, or prejudice, and unless the 
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Commission has the power to prescribe the exact rates after a find- 
ing of discrimination or preference or prejudice the powers presently 
given to the Commission under sections 2 and 3 of the act would be: 
come ineffective and meaningless ( R. 870-871). 

With the Commission’s authority limited to the upper and lower 
limits of reasonableness, the carriers would be left with a wide open 
hunting ground as to the more noncompetitive traffic, including coal. 
The maximum-minimum rate provision nullifies the present rate- 
making rule (sec. 15a (2) of the act). If the Commission can only 
participate in ratemaking at the outermost fringes of reasonableness, 
what is the use of the ratemaking rule ¢ 

It is idle to refer to maximum reasonable rates as a standard of 
protection. No group of shippers should seek statutory advantages 
at the expense of others. Those seeking to enhance the advantage 
of intercarrier competition open to them should not deprive the so- 
‘called noncompetitive traflic of long standing, needed safeguards 
against unreasonable carrier rate actions. 

It is recommended that section 15 (1) of the act should remain 
unchanged, with the exception that the period after the last word 
“prescribed” be changed to a semicolon and there be added thereto 
the following (R. 871-872) : 


Provided further, That in determining a minimum rate the Commission shall 
not consider the effect of such rate on the traffic of any other mode of transpor- 
tation, the relation of such rate to the rate of any other mode of transportation, 
or whether such rate is lower than necessary to meet the competition of any 
other mode of transportation. 


NATIONAL GRANGE 


(Lloyd C. Halvorson) 


The Grange believes that those who buy transportation services 
should be protected by competition between the carriers and various 
modes of transportation, and by regulation which authorizes the Com- 
mission to determine and enforce (1) the maximum rate that any 
carrier or group of carriers may charge, (2) the minimum rate, and 
(3) the just and reasonable rate relationships between persons, local- 
ities, or commodities. 

The Grange favors leaving a zone of lawfulness, wherein carrier 
management would be free to give effect to cost advantages of its 
services in response to the influence of competition. The power of 
the ICC to set precise rates should be preserved, but it should be 
exercised only to prevent unjust discrimination and to establish 
through routes and joint rates. 

Proposed rates published by carriers which cover fully distributed 
costs should be approved, even though such rates are below the costs 
of competing carriers of the same, or other modes of transportation 
(R. 1334). 


NATIONAL LIVE STOCK PRODUCERS ASSOCIATION, AMERICAN NA- 
TIONAL CATTLEMEN’S ASSOCIATION, NATIONAL WOOL GROWERS’ 


ASSOCIATION 
(Lee J. Quasey ) 


Differences in the relative economic strength of carriers must. be 
recognized and considered from the standpoint of the public interest. 
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To give controlling weight to mere out-of-pocket costs in making com- 
petitive rates would not be in the public interest because of the destruc- 
tive effects on carrier service and the shifting of a disproportionate 
share of the burden to shippers of noncompetitive traffic.. Competitive 
rates would tend to gravitate to a mere compensatory level, resulting 
in petitions for general increases, and repetition of the process of 
removing the increases on competitive rates with noncompetitive traffic 
bearing the extra burden (R. 1811). 

It is proposed to take away the power of the Commission to prescribe 
maximum and minimum, or precise rates. In the majority of its 
orders the Commission has prescribed either maximum or minimum 
rates, recognizing that it was undesirable to make its orders more 
restrictive than necessary. It is a necessary power to have, however, 
in some cases involving the removal of undue prejudice, in the deter- 
mination of joint rates, in establishing competitive rates where either 
varrier or shipper competition is a factor, and in the administration 
of the fourth section. It is strongly urged that this power be retained 
(R. 1815). 

NORTH DAKOTA PUBLIC SERVICE COMMISSION 


(John M. Agrey) 


Disagreement is expressed with the contentions of the railroads 
that the existing policy restricts them in exercising managerial dis- 
cretion in rate matters. The railroads cam exercise their best. business 
judgment in adjusting rates within a zone of reasonableness, or within 
certain established boundaries. The proposed legislation would pro- 
hibit the ICC from considering rate matters; unless the rates estab- 
lished were below the so-called minimum level. 

The authority under the proposed legislation with respect to pre- 
scribing maximum rates lacks clarity and is not subject to:close defini- 
tion. Small communities lacking competition and relying strongly 
on rail service may expect substantial increases in rates, while large 
business and communities, with pervasive competition would be pro- 
tected against increased transportation charges. The people of North 
Dakota rely on rail transportation for movement of graim te primary 
markets. In the event of rate wars, this captive traffic would prob- 
ably contribute substantially to the railroads loss of revenue on com- 
petitive traffic. Unless the railroads can be restrained, requests for 
additional rate increases on this noncompetitive traffic are foreseen. 

The Cabinet Committee should have made a study of the principal 
reasons for the passage of the original legislation. It would reveal 
that the original policy was designed to protect the railroads to some 
degree, eliminate the numerous abuses and discriminatory practices, 
and stabilize freight rates between shippers, areas or territories. The 
proposed legislation would permit similar abuses and discriminatory 
practices, eventual elimination of competition, and disruption of the 
financial stability of our transportation system. Discriminatory 
practices would be mevitable if the proposed legislation is enacted. 

Under existing laws, the Commission has the power to equalize 
competitive conditions, prevent destructive competition and promote 
financial stability of our transportation system. Pervasive competi- 
tion as a dominant factor in rate making would tend to weaken other 
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common carriers, decrease their financial stability, and affect the 
service which they presently provide (R. 790-794). 


OSCAR MAYER & CO., RATH PACKING CO., GEORGE A, HORMEL & CO., 
JOHN MORRELL & CO. 


(Warren H. Wagner) 


Under the proposal, cost becomes a controlling factor. It is recog- 
nized that the subject of cost is receiving more and more consideration 
in fixing transportation rates, but it places shippers at great disad- 
vantages in making their cases before the Commission. Railroads 
and motor carriers are able to and do make elaborate cost studies, but 
shippers must employ high-priced specialists to present studies or to 
rebut carrier presentations. The Commission’s own cost data is fre- 

uently rejected as evidence unless offered by a specialist, and the 
Cometic has declined to require railroads to produce data con- 
cerning their costs (R. 1786-1788). 

If the prescription of precise rates has seldom been done, why 
change the law? It will open the door to greater confusion and addi- 
tional litigation will be necessary to establish the scope of the change. 


PROPERTY OWNERS COMMITTEE 


(William N. Maddox) 


The fundamental difficulty with this proposal is its failure to rec- 
ognize the inherent limitations upon the so-called science of cost ascer- 
tainment. Even if it were possible to compute out-of-pocket costs 
within reasonable tolerances, the question of the apportionment of the 
unassignable expenses between the multitudinous types and kinds 
of traffic remains. The Commission should not be converted into an 
agency concerned only with mathematical computations. It should 
continue to determine what minimum contribution each item of traffic 
should make to the general cost of maintaining a system of public 
transportation. The background of Commission decisions, modified 
to fit present-day circumstances, is still the best test of reasonableness. 
The end result of the sole use of costs would be increased rates on a 
large portion of rail traffic, particularly coal, with a consequent shrink- 
age of volume and damage to shippers and railroads (R. 1064-1067). 


TRANSPORTATION ASSOCIATION OF AMERICA 
(George P. Baker) 


Repeal at this time of the existing legislation authorizing the Inter- 
state Commerce Commission to prescribe through routes and joint 
rates between railroads and water carriers does not appear advisable. 
Such action now might make difficult the continued maintenance of 
existing arrangements for interchange of goods and cars between 
railroads and water carriers. Certain changes do appear to be called 
for in the language of section 307 (d) governing the prescription of 
differential joint rail-water rates, e Commission seems to think 
that, under these provisions in their present form it is free, and, fur- 
thermore, is required by congressional policy, to fix differential rail- 
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water rates lower than competing all-rail rates without knowing or 
considering the cost of the rail-water service for which the differential 
rates are prescribed and the relationship of such costs to the costs of 
carriers offering competing service. The prescription of differentials 
on this basis is opposed. 

Cost of service, while not the only factor to be considered in the 
prescription of rates, is a very important one, particularly when the 
essential question involved is one of regulating the competition and 
division of traffic between different forms of transportation. Thus 
costs are emphasized by the Commission in minimum rate regulation. 
They should have a place of equal stature in proceedings relating to 
the prescription of differential rail-water rates. 

The lawfulness of the Commission’s failure to consider costs in 
these differential cases and its interpretation of congressional intent 
have been upheld by the majority of the Supreme Court. Congress 
should, therefore, amend section 307 (d) in order to indicate to the 
Commission that in the future it should not feel itself bound by 
congressional policy to establish differentials but rather, in deter- 
mining whether or not to take such action, it should exercise the same 
broad. judgment based on a weighing of all relevant factors, including 
costs of service, that it now is expected to employ under the other 
rate provisions of the Interstate Commerce Act. Amendments to the 
differential provisions of section 307 (d) eliminating their mandatory 
character would accomplish this objective. The following change 
is suggested (new language italicized) : 

In the case of a through route, where one of the carriers is a common carrier 
by water, the Commission may prescribe such reasonable differentials, if any, as 
it may find to be justified between all-rail rates and the joint rates in connection 
with such common carrier by water (R. 367-368). 

Additional opponents 

American Association of Port Authorities, Charles R. Seal (R. 994). 
k =a ee (Iowa) Shippers Association, Inc., F. L. Patridge 

California Farm Research & Legislative Committee, Charles S. 
Gubser (Member of Congress), (R. 805). 

California Grape & Fruit Tree League, E. Alan Mills (R. 1124). 

Columbia Basin River Operators (R. 1614-1615). 
wn Empire Waterways Association, Herbert G. West (R. 1706- 

wm Steamship Freight Association, Harry S. Brown (R. 
1047). 

Island Creek Coal Co., Rolla D. Campbell (R. 1665-1669). 

Mississippi Valley Association, Marvin B. Marsh (R. 770). 

Montana Citizens Freight Rate Association, Lee Metcalf (R. 
824-825). 

National Council of Farmer Cooperatives (R. 1686). 

National Retail Dry Goods Association, Robert H. Smith (R. 1004). 

North Atlantic Ports Association, Inc., Charles R. Seal (R. 994). 

North Atlantic Ports Conference, A. C. Welsh (R. 996). 
wine” Mississippi Waterway Association, Inc., A. C. Mills (R. 
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Cancellation of through routes 
AMERICAN SHORT LINE RAILROAD ASSOCIATION 
(J. M. Hood) 


Of paramount importance to the members of this association is the 
proposal to prohibit a carrier from canceling a through route without 
the consent of all carriers participating therein, unless the Commission 
after hearing authorized such cancellation. This is an effort to pre- 
serve the channels of trade against arbitrary action on the part of a 
single carrier for its selfish gain. While supporting the objective, 
the following substitute is offered (R. 889-890) : 

No through route, joint rate, fare, charge, or classification shall be canceled, 
and no through route shall be withheld from revised rates, except by agreement 
of all carriers parties thereto unless the Commission shall, upon application 
and after hearing, find that such cancellation, or withholding in revised rates, 


is consistent with the public interest without regard to the provisions of 
paragraph (4) of this section. 


GAINESVILLE MIDLAND RAILROAD CO.; GEORGIA & FLORIDA 
RAILROAD ; TENNESSEE, ALABAMA & GEORGIA RAILWAY CO. 


(Moultrie Hitt) 


Additional legislation is imperatively needed to halt ill-advised 
cancellation of through routes and joint rates by certain railroads. 
The latter contend that section 15 (4) cannot prevent such cancella- 
tion, although the Supreme Court holds that the limitations of that 
section apply only when the Commission establishes new routes under 


paragraph (3). The contention should be set at rest by an amendment 
i 


removing the limitation on powers to require through routes, and to 
prevent cancellation. 

Paragraph (4) has been the source of much litigation and has inter- 
fered with the intent of Congress to foster weaker carriers. The Com- 


mission repeatedly has recommended its repeal (R. 1853-1860). 
TV. Roxie or RareMAKING ror Common CarRIers 


Provisions of Interstate Commerce Act 

Section 15a of the Interstate Commerce Act provides that in pre- 
scribing just. and reasonable rates, the Commission shall give due 
consideration, among other factors, to the effect of rates on the move- 
ment of traffic by the carrier or carriers for which the rates are 
prescribed ; to the need, in the public interest, of adequate and efficient 
railway transportation service at the lowest cost consistent with the 
furnishing of such service; and to the need of revenues sufficient. to 
enable the carriers, under honest, economical, and efficient management 
to provide such service, The term “rates” is defined as meaning 
rates, fares, and charges, and all classifications, regulations, and 
practices relating thereto. 

Sections 216 (i), 307 (f), and 406 (d) of the act contain comparable 
provisions with respect to common carriers by motor, common carriers 
by water, and freight forwarders. 
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Amendments proposed by H. R. 6141 and H. R. 6142 

Section 8 of H. R. 6141 and H. R. 6142 would repeal section 15a of 
the act, and insert a new section 15a. 

Sections 11 (h), 17 (d), and 21 (c) of H. R. 6141 and H. R. 6142 
would repeal sections 216 (i), 307 (f), and 406 (d) containing provi- 
sions similar to those in the present section 15a of the act. 

The new section 15a would provide that in determining whether a 
rate, fare, charge, etc., results in less than a reasonable minimum 
charge, as used in the act, the Commission shall not consider the 
effect of such charge on the traffic of any other mode of transportation ; 
or the relation of such charge to the charge of any other mode of 
transportation ; or whether such charge is lower than necessary to meet 
the competition of any other mode of transportation. However, any 
carrier subject to the act would not be prohibited from ae or 
complaining with respect to a rate, fare, or charge which it believed 
to be less than a reasonable minimum charge. 

The new section 15a would also provide that in determining whether 
rates, fares, charges, et cetera, result in more than just and reasonable 
maximum charges, as used in the act, the Commission shall not re- 
quire such charges to be reduced below the full cost of performing 
the services to which they apply, exclusive of losses in other services. 
The Commission would also os required, in making such determina- 
tion, to take into consideration the extent and effect of competition 
with respect to the service to which the charges apply to the end 
that carriers would be prevented from imposing excessive or unreason- 
able charges on traffic which is noncompetitive. 


Purpose of amendments 

The purpose of the amendments is to repeal the existing “rule of 
ratemaking” for common carriers and freight forwarders, and impose 
certain prohibitions on the Commission in its determinations as to 
whether rates, fares, charges, et cetera, of such carriers and freight 
forwarders are lawful. 


Testimony 
DEPARTMENT OF COMMERCE 


(Sinclair Weeks, Secretary; Louis S. Rothschild, Under Secretary for 
Transportation) 


Increased reliance on ee factors in ratemaking cannot be 
effected without repeal of the present requirements of the rule of 
ratemaking contained in section 15 (a), erie as interpreted in 


conjunction with the present declaration of policy (R. 1732). This 
rule has been employed to further the unsound regulatory doctrine 
that rates should be no lower than necessary to meet competition and 
should avoid so-called destructive competition (R. 1732). 

Under existing regulatory criteria, regulated carriers have been 
prevented from putting into effect compensatory rates because of the 
effect such rates might have upon competing media. Such artificial 
barriers inhibit the movement of traffic by the most economical form 
of transport and lead to higher cost to the shipper. The consumer 
and shipper benefit most when traffic is allowed to move by the most 
efficient and lowest cost medium. This is not possible where rates 
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are kept high because of the effect which lower rates might, in the 
opinion of the regulatory agency, have upon competing media (R. 180, 
181). 

Probably the most serious decision the managers of any business 
may have to make is the price at which its product or service should 
be offered to its customers. Upon the soundness of that determina- 
tion rests success or failure. This is equally true in the field of trans- 
portation today, where increased competition has given the shipper 
a wide choice. Unquestionably, price is a fundamental arbiter in the 
exercise of that choice. Ordinarily, it is not the concern of Govern- 
ment to dictate price. It has, however, long been recognized that 
in the case of services affected with a public interest, such as public 
utilities and transportation, it is often necessary to impose regulatory 
restraints to protect the consumer. Unfortunately, Government regu- 
lation has been imposed to make determinations regarding the eflect 
of rates upon the profitability of the transportation enterprises rather 
than to protect the shipper (R. 178). 

To allow an administrative agency to substitute its judgment for 
that of carrier management under vague and inconclusive standards 
can only serve to inhibit the operation of competitive forces. Appli- 
cation of this rule of ratemaking has given the Interstate Commerce 
Commission the burdensome responsibility to exercise judgments 
usually and necessarily reserved to management (R. 179). 

Despite the fact that price policy is the more basic prerogative of 
management in a private enterprise economy, it is observed that spokes- 
men of large segments of the transportation industry are in agree- 
ment that price policy in the common-carrier field should be deter- 
mined through an administrative process rather than in the competi- 
tive market (R. 1734). 

The new standards proposed in the amendments have as principal 
yotpors to assure that dynamic competition will have a basic role 
in determination of rates as between competing transportation enter- 
prises and that the ICC shall be relieved of its function of regulating 
rates so as to coordinate compétition between various transport medi- 
ums (R. 180). , 

The Department believes that carrier self-interest tempered by the 
dictates of competitive enterprise is capable of producing a sounder 
rate structure than that which can be imposed by a regulatory agency 
required to exercise judgments in areas normally reserved to man- 
agerial discretion (R. 180). 

The Advisory Committee amendments would specifically prohibit 
the Commission from considering— 

(1) the effect of proposed rates on the traffic of another mode 
of transportation ; 

(2) the relation of such rates to the rates of another mode of 
transportation ; and 

(3) whether proposed rates are no lower than necessary to 
meet competition in passing on minimum reasonable rates. 

These prohibitions are generally known as the three “shall nots.” 
The effect which each has on increased reliance on competitive rate- 
making is as follows: 

First, if the Commission considers the effect of a proposed reduction 
in rates on the traffic of another carrier, it must necessarily ignore or 
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set aside the public interest in the movement of traffic by the form of 
carrier best adapted to its movement. Such an effect is clearly = 
duced today in a great number of cases because, under the present law, 
the Commission takes such factors into account. A vested interest in 
existing distributions of traffic is the obvious result of such a con- 
sideration (R. 1732-1733). 

Second, the Commission now disallows many proposed rates where 
there is involved the disturbances of existing rates of other carriers. 
Frequently proposed rates are disallowed under the guise of preserv- 
ing a “rate structure.” The effect of such a policy is to ignore the 
economic characteristics of the carrier proposing them. The public 
interest cannot be served by denying it the economies of less costly 
forms of transportation in order to preserve the levels of charges main- 
tained by another. This policy has the further effect of freezing 
various levels of rates on the basis of past considerations which may 
have brought about present rate relationship. It is the Department’s 
belief that rate policy should take into account changes and innovations 
in transport industries. 

Third, the Commission must now fix rates by reference to their effect 
on competing carriers. According to this policy, rates should be “no 
lower than necessary to meet competition.” Such a policy has the 
effect of setting rates on the basis of the high-cost mode of transporta- 
tion. Other modes with lower costs must maintain rates at a level 
which will either be on a parity with the high-cost mode or which will 
be differentially lower only to the extent necessary to offset certain 
service disabilities. Frequently, however, a lower cost form of car- 
riage may quote compensatory rates so low as to take all or a substantial 
part of the traffic away from the high-cost mode. The Commission has 
tended to disallow such rates on the ground that they are lower “than 
necessary to meet competition,” or that they deny to the high-cost 
carrier “a fair opportunity to compete for the traffic,” thereby denying 
the public the fall benefits of lower cost carriers (R. 1733). 

Some question has been raised to this proposal upon the ground that 
competitive ratemaking, if permitted, would result in higher rates 
upon noncompetitive traffic. The Department does not believe this 
will be the case. In the proposed section 15a, the Commission is 
directed to prevent carriers from imposing excessive or unreasonable 
charges on traffic which is noncompetitive. : 

The new section also provides that just and reasonablé maximum 
charges shall not be reduced below “the full cost of performing the 
services to which they apply exclusive of losses in other services.” This 
provision is intended to protect the carriers against being required to 
perform services at a rate less than the costs applicable to the service 
to be performed (R. 181). 

It should be noted that there is no intention to deny the Commission 
the freedom to consider any factors now specifically required to be 
taken into consideration by the rule of ratemaking, save for those 
specifically barred by the new section 15 (a). It would seem clear that 
repeal of the rule, which is in the nature of a declaratory statute, sim- 
ply removes the requirement that they be considered but does not 
prohibit the consideration of these or any other pertinent factors unless 
expressly barred (R. 180). 

Certainly the Department does not condone so-called cutthroat com- 
petition, such as rates below cost, and has preserved sufficient authority 
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for the regulators to continue to prevent such illegal practi@es. If 
there is any suggestion in any of these proposals of the advisory com- 
mittee that would enable one segment of transportation to drive an- 
other out of business, it should be changed. The Department believes 
there is room for every segment of transportation in this country, and 
there is plenty of room for them all to prosper and to do well (R. 
1734-35). 

The Department believes that enactment of this section will go a long 
way in restoring the principle that in the absence of discrimination, 
the lowest rates should prevail where consistent with proper service 
(R. 181). 

During the hearings the Department proposed amendatory language 
to section 8 of H. R. 6141 and H. R. 6142 which would make it clear 
that the three “shall nots” to be imposed on the Commission in the 
exercise of its ratemaking authority shall be applicable to intramode 
as well as intermode competitive situations (R. 1758). 


Other proponents 
AMERICAN SHORT LINE RAILROAD ASSOCIATION 
(J. M. Hood) 


It is suggested that paragraphs 1 and 2 of section 15 (a) be retained 
and that a new paragraph 3 be added to bring it into conformity with 
changes in other sections with respect to ratemaking. Paragraph 3 
would prohibit the Commission from considering the effect of proposed 
rates on the traffic of another mode, the relations of the rates to those 
of another mode, or whether proposed rates are lower than necessary to 
meet the competition of another mode (R. 891). 


ASSOCIATION OF AMERICAN RAILROADS 
Jervis Langdon, Jr. 


The ICC’s use of its power to fix reasonable minimum rates fre- 
quently has the result of apportioning the available traffic between the 
various competing modes of transportation without regard to their 
economic capabilities, The railroads object to the decisions of the 
Commission which have this result. Instead, they concur with the 
following conclusions of the Cabinet Committee : 

If the market is to determine the appropriate use of each form of transporta- 
tion in accord with shippers’ judgments of the utility to them in terms of cost 
and service, rates to be allowed to reflect cost advantages whenever they exist 
and to their full extent * * *. In brief, these rate maladjustments, in part en- 
forced by regulation, deprive the public of the economy which would result from 
a distribution of the traffic in accord with the real capabilities of the several 
types of carriers just as they deprive the shipper of many valid choices which 
would be available to him were rate competition more free from restraint as to 
its character and timing. 

The ICC has developed a faulty standard or rule of ratemaking 
which necessarily produces arbitrary apportionments of traffic among 
competing modes of transportation without regard to their economic 
capabilities or fitness for different types of transportation jobs. In its 
more recent decisions the ICC has used this faulty standard fairly fre- 
quently. The standard goes beyond the reasonableness of the rate per 





TRANSPORTATION POLICY 65 


se and its nondiscriminatory character, and asks the important. addi- 
tional question : How will the proposed rate affect the competing: motor 
or water carrier? If the proposed rail rate promises to affect the 
competing carrier adversely by attracting more than what the ICC 
regards as a proper share of the traffic, it will usually be condemned. 

In other words, in these proceedings which result from the protest 
of a competing motor or water carrier, the Commission believes that 
the railroad is not entitled to compete for more than a part of any par- 
ticular traffic. It takes the same view when the reduced rates of regu- 
lated motor carriers are under review. The faulty standard which 
the ICC has developed for these proceedings consists of first determin- 
ing the full cost to the shipper when using the competing forms, weigh- 
ing their influences with the shipper, and finally arriving at what it 
regards as a competitive balance, approving or disapproving the rates 
on the basis of whether they will not or will attract more than a proper 
share of the business. This faulty rule of ratemaking is objectionable 
no matter whether rail or motor carrier competitive rates are under 
review, because in each instance the public is deprived of certain econo- 
mies which it would otherwise enjoy (R. 531-532). 

[ There followed five examples of representative decisions of the ICC 
wherein it used the criticized standard of ratemaking either to con- 
demn or justify the competitive rail rates (R. 532-535).] 

The Commission is not constrained to use the faulty rule by the 
present wording of section 15 (a) of the act, but it uses the rule never- 
theless. Consequently, the railroads support the rule of ratemaking 
as set forth in proposed section 15 (a) (1) because it would prevent 
the ICC from using the criticized standard in its determination of rea- 
sonable minimum rates. The proposed section 15 (a) (3), which the 
railroads support, is merely an indirect way of adding emphasis to the 
elimination of the faulty standard which is accomplished directly by 
proposed section 15 (a) (1). 

ere this faulty standard for competitive rates has been used, the 
Commission has only the railroads and one-third of the truckers under 
its authority. According to reliable estimates, two-thirds of the inter- 
city tonnage on the highways and nine-tenths of the traffic on the 
inland waterways are exempt from all rate regulations. Consequent- 
ly, these nonregulated carriers are beyond all possible obligation to 
“share” their traffic with the railroads and regulated trucks, More- 
over, when it comes to protecting a fair share of the traffic for the rail- 
roads, the ICC is directed by section 305 (c) of the present act to ex- 
empt the relatively few barges which are subject to its regulation. 
he proposed rule of ratemaking would apply to all forms of trans- 
portation subject to the Interstate Commerce Act. Its purpose is to 
permit each mode to initiate its own competitive rates based on its own 
seerening conditions—not the operating conditions of the competing 
mode. ‘Thus, if the operating costs of motor carriers are less in cer- 
tain circumstances, reduced rates reflecting that advantage would be 
approved by the Commission, and this would be true even if the motor 
carriers also provide superior service. The same principle would 
apply to the ratemaking of the other forms. 
e railroads regard the proposed elimination of the faulty stand- 
ard for the fixing of reasonable minimum rates as the basic recom- 
mendation of the Cabinet Committee. They are in favor of such 
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elimination as set forth (in the form of three “shall-nots”) in section 
15a (1) of H. R. 6141 and H. R. 6142. At the conclusion of this testi- 
mony, a slightly different method is suggested for achieving the same 
result (R. 537). ; 

It is important to dispel the Commission’s unfounded fear that the 
principal objectives of H. R. 6141 and H. R. 6142 would result in “cut- 
throat competition” between the carriers. If the principal objectives 
are adopted, the ICC would continue to have control over reasonable 
minimum rates, the only change being the elimination of the faulty 
standard for judging them, as embodied in the three “shall-nots” set 
forth in proposed section 15a (1). Furthermore, the ICC would con- 
tinue to have complete control over discriminatory practices, and there 
would be no relaxation of its power to protect the public. Finally, the 
ICC would still have the same control over reasonable maximum rates 
as in the past (R. 545-546). 

It is misleading for the Commission to suggest that the “dominant 
effect of the proposed legislation would be to permit all rates to gravi- 
tate to the bare compensatory level.” Under the proposed revisions, 
the ICC would continue to have its power to reject noncompensatory 
rates. The out-of-pocket cost scales developed by the Commission’s 
staff require some return on investment, and are clearly above “the 
bare” compensatory level. Moreover, as the ICC itself has recognized, 
rates based on considerations other than cost of service are having an 
increasingly difficult time to survive in the competitive era which has 
taken over the transportation industry. The “gravitation” to which 
the Commission refers is already in motion, and its pace may well ac- 
celerate as unregulated and private transportation continue to grow 
(R. 546-547). 

The ICC gives the impression that two alternatives lay before Con- 
gress: (1) A well regulated and evenly balanced control of transpor- 
tation wherein competition is “given adequate play” but not too much 
play; or (2) “resort to the laws of the jungle with competition in full 
play” with the ICC powerless to “restrain excesses.” No such alterna- 
tives exist. The “laws of the jungle with competition in full play” 
already exist for the two-thirds of the transportation on the highways 
and the nine-tenths of the transportation on the inland waterways 
over which the ICC has no control in rate matters. 

The true alternatives before Congress are: (1) A continuation of 
the present practice under which the railroads and the regulated 
trucks, although surrounded by completely unregulated agencies of 
transportation which “resort to the laws of the jungle with competi- 
tion in full play,” are often stopped from publishing reasonably com- 
pensatory rates because they promise adversely to affect the competing 
form; and (2) a modified practice under which the railroads and 
the regulated trucks, still surrounded by the same unregulated and 
completely uncontrolled competition, would be able to publish com- 
pensatory and nondiscriminatory rates without regard to their effect 
upon the competing form (R. 547-548). 

To summarize: In their competition with the other forms, the rail- 
roads want the right to make their rates based on their operating con- 
ditions, subject, of course, to the ICC’s continuing control over 
maximum reasonableness, minimum reasonableness, and unjust dis- 
crimination. The basic recommendation of the Cabinet Committee 
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would give this right not only to the railroads but to each and every 
form of transportation. 'To implement it, it is suggested that the fol- 
lowing simple addition be made as paragraph (3) to the present sec- 
tion 15a, and it would, of course, be added to the ratemaking rules in 
the other parts of the act. 

(3) In the exercise of its power to prescribe just and reasonable rates, the 
Commission shall not consider the effect of such rates on the traffic of any other 
mode of transportation; or the relation of such rates to the rates of any other 
mode of transportation; or whether such rates are lower than necessary to meet 
the competition of any other mode of transportation. 

Other provisions in H. R. 6141 which are designed to produce “in- 
creased reliance on competitive forces in ratemaking” are not re- 
garded as essential to the achievement of this basic recommendation 
of the Cabinet Committee (R. 548). 


(SUPPLEMENTAL STATEMENT) 


This statement bears particularly upon the testimony of Messrs. 
Turney and Aitchison, as witnesses for the American Trucking Asso- 
ciations, Inc., hereinafter called the ATA. The ATA argues: 

(1) The “fair share” test (which would be abolished under a prin- 
cipal recommendation of the Cabinet Committee) is not applied by 
the ICC when it passes upon the rates of one form of transportation 
in competition with another form; 

(2) The “fair share” test has been embraced by the railroads; ac- 
cordingly, they are now precluded from questioning it; 

(3) The proposed legislation would open the door to discrimination 
against small communities and small shippers, and against noncom- 
petitive traffic ; 

(4) By taking traffic away from the trucks as the result of reduced 
rates, the railroads would only worsen their net-revenue position. 

In competing with the railroads, the objectives of motor carriers 
are to confine the competition to competition in service, and to con- 
tinue the “value of the service” theory of ratemaking under which 
high rail rates would continue on high-valued traffic. They fear price 
competition because truck costs are higher (R. 742-743). 

Considering the enumerated arguments in order: 

(1) The ATA confuses the issue by contending that the ICC does 

not apply the “fair share” test. It argues that the ICC merely at- 
tempts to give each mode a “fair opportunity to share” in or to permit 
“all carriers an equal opportunity to compete” for, available traffic. 
It is further pointed out that this frequently has meant that the Com- 
mission prescribes— 
rate differentials which would overcome service disadvantages of the railroads 
or the water carriers and thus permit the shipper to choose among competing 
modes freely. 
The railroads assert that the imposition of rate differentials has the 
undeniable effect of apportioning traffic. No matter how it is ex- 
pressed, the fact is that the ICC does take into account the effect of 
proposed rates on the competing mode (R. 743-745). [There followed 
a detailed discussion of two ICC decisions which are regarded as 
examples of “umbrella” ratemaking (R. 745-748) .] 

(2) While the “fair share” test has necessarily been employed by 
the railroads, they are now not precluded from criticizing it. The 
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railroads have taken notice of the Commission’s decisions relating to 
“fair share” (R. 748). 

(3) The ATA is wrong in contending that the proposed legislation 
would open the door to discrimination against small communities and 
small shippers. In appendix A of witness Turney’s statement are 
listed voluntary rate reductions made by the railroads in the three 
territories of the country between 1950 and 1955. Every reduction 
listed was made uniformly throughout each territory without distine- 
tion as to community or shipper. The ATA is also wrong in contend- 
ing that the proposed revisions would leave small communities and 
small shippers without an effective remedy against discriminatory 
rates. None of the revisions supported by the railroads would inter- 
fere with the Commission’s power to curb discriminatory rate 
practices. 

The other modes of transportation accuse the railroads of wanting 
to reduce their rates “selectively” on certain commodities which the 
other modes regard as their mainstay. The motor carriers prefer 
higher valued manufactured articles, and the water carriers specialize 
in bulk commodities. Each fears reductions in rail rates on the 
commodities in which it specializes, with the railroads allegedly free 
to recoup their losses from certain other noncompetitive or “captive” 
traffic. However, broadly speaking, there is no such thing as “captive” 
rail traffic; it is all competitive (R. 749-750). 

(4) Itis contrary to fact that, by taking traffic away from the motor 
carriers at compensatory rates, the railroads would worsen their net 
revenue position. The motor carriers assume that their competitive 
traffic would be diverted to the railroads if the rail rates are reduced 
by 20 percent. Their argument is that, although gross. revenues of 
the railroads would be greatly increased because of the added traffic, 
the additional cost to the railroads of handling the increased volume 
would more than offset the added revenues. This is derived from the 
assumption that 1 average truckload of 15 tons, if diverted to the 
rails, would fill 1 boxcar. Actually, 1. average boxcar will take 2 
average truckloads. This oversight lead to the overstatement of rail 
costs for the diverted traffic by 77 percent, or by $457 million in the 
aggregate. When the error is corrected, the ATA calculations show 
that, under its other assumptions, the railroads could improve their 
net railway operating income over 1955 by $79 million, despite the 20 
percent reduction in rates. 

It is also a misleading assumption that the railroads would reduce 
their rates by 20 percent on less-than-earload traffic, which, under the 
figures used by the ATA, the railroads already handle at a Joss. The 
net results of ATA’s calculations, if confined to truckload traffic and 
the use of rail costs for such traffic at 30 tons per car instead of 15 tons, 
are net savings to the public of $1,047 million in freight charges and a 
net gain to the railroads of $225 million in earnings (R. 751). 

[There followed the legislative history of the Motor Carrier Act 
of 1935 and the Transportation Act of 1940, set forth for the purpose 
of showing that Congress intended that the rates of each mode of 
transportation should be regulated in the light of its particular 
conditions, and without regard to the conditions of the competing 


mode (R. 752-757).] 
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SECOND SUPPLEMENTAL STATEMENT 


In its supplemental statement the ICC sets forth its objections to 
the “shall nots” found in the proposed rule of ratemaking in section 
15a (1). The Commission agrees that in passing upon proposed rates 
their effect on a competing mode is taken into account, but denies that 
it attempts to apportion traffic among competing modes of traffic. 

Apportionment of traffic is the inevitable result of these practices 
which the Commission defends as being in the public interest of 
transportation asa whole. It gives four reasons which will be consid- 
ered in order: (1) The practice is in accord with the objectives of the 
present transportation policy; (2) the practice is often in the interest 
of protecting the form of transportation with the lower full costs as 
distinguished from lower out-of-pocket costs; (3) the general public 
wants and desires to have motor and water service in any event; (4) the 
practice is necessary to protect the public from discriminatory rates. 

(1) Instead of nullifying the national transportation policy, the 
“shall nots” would require the ICC to carry out its basic objective. 
At the time the Transportation Act of 1940 with its national transpor- 
tation policy was under consideration, there was some fear that the 
water- carrier rates would be regulated in the interests of the railroads. 
Consequently, the ratemaking rule in each part of the act, the anti- 
preference provisions in.each part, and section 305 (c) were all worded 
so that the Commission, in giving effect to these provisions, could not 
determine what effect they would have on the traffie of competing 

carriers. Safeguards of the same character had been provided when, 
5 years earlier, motor carriers were brought under ICC regulation and 
there was fear that their rates would be regulated i in the interest of the 
railroads. As to the national transportation policy itself, it was ex- 
tended in 1940 to apply to the railroads as well as the water and 
motor carriers. Thus the ICC was called upon to recognize and pre- 
serve the inherent advantages of each mode of transportation. 

Subsequent to 1940 early decisions of the ICC properly interpreted 
and applied the above- mentioned modifications in is act. A good 
example is Vew Automobiles in Interstate Commerce (259 ¥. C. C. 475 
(1945)). At page 538 of the decision the Commission vie. 

As Congress enacted separately stated ratemaking rules for each transport 
agency, it obviously intended that the rates of each such agency should be deter- 
mined by us in each case according to the facts and circumstances attending 
the movement of the traffic by that agency. In other words, there appears no 
warrant for believing that rail rates, for example, should be held up to a particu- 
lar level to preserve a motor-rate structure, or vice versa. 

However, more recent decisions of the Commission improperly 
interpret the ratemaking provisions of the act, and the “shall nots” 
would require the ICC to carry out the national transportation policy 
as designed by the Congress (R. 1771-1774). 

(2) Instead of promoting low-cost transportation, the ICC prac- 
tiee—which the “shall nots” would change—of*en penalizes the low-cost 
form of carriage. The “shall nots” would enable the railroads to make 
competitive rates which will at once reduce their unit costs and increase 
their net revenues. Every economist knows that this objective in the 
case of an industry with substantial fixed costs, is often attained by 
rates which are less than full costs. As an example, in the transporta- 
tion of commodity X, the out-of-pocket cost is $3 and the full cost is 
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$4 per ton. A rate of $3 will attract 1,000 tons, a rate of $3.50 will 
bring 800 tons, and a rate of $4 will move 300 tons. Which rate will 
make the biggest contribution to the net revenues of the railroad will 
be seen in the following table: 


a 
Total Total | Total 
revenue out-of-pocket ; contribution 
expense | 
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Thus a rate of $3.50 increases the net revenues of a railroad more 
than a higher rate of $4 which would cover full costs. Moreover, the 
$3.50 rate reduces total unit costs by attracting more traflic over which 
to spread the constant costs. This method of ratemaking is known 
to the ICC, as evidenced by a recent bulletin of its cost section which 
stated in part: 

Prices are never based on an arbitrary apportionment of the constant or 
fixed expenses. Indirect expenses never burden all traffic proportionately, ton 
for ton, irrespective of the ability of the traffic to pay. Such approach, indeed, 
would be contrary to the principle that low unit contributions to the constant 
costs may yield ircreased aggregate contributions as a result of added volume. 
* * * value of service * * * (demand) is, indeed, the key to a “fair appor- 
tionment” of the constant costs. 

In other words, average full cost has no significance except in rela- 
tion to volume in any industry with substantial constant expense such 
as the railroads. The ICC should not be allowed to enjoin the prin- 
cipal form of transportation, which provides and maintains and pays 
taxes on its own right-of-way, from achieving lower unit costs (by dis- 
tributing its necessarily higher constant expenses over as many traffic 
units as possible) for the purpose of protecting forms of transporta- 
tion which use public facilities, frequently at no charge. 

The ICC does not save the point when it states that “within reason, 
other carriers should be permitted to meet the rates of the low cost 
carrier.” Repeatedly, the ICC has condemned as unreasonably low 
compensatory railroad rates which failed to reflect an adequate differ- 
ential over the full costs to the shipper of using competing water serv- 
ices. In effect, the railroads are supposed to hold an umbrella over 
subsidized inland water carriage at whatever rate levels that subsi- 
dized form of transportation may name. 

It is not to be inferred that, when compared with the costs of forms 
of transportation which employ public rights-of-way, railroad “full” 
costs are always higher, or that if competitive rates proposed by rail- 
roads cover their “full” costs they will necessarily be approved. Ina 
fairly recent case (Alcoholic Liquors in Official Territory, 283 I. C. C. 
219), proposed rates were shown by the evidence to be 146 percent of 
“full” railroad costs, and yet the ICC condemned them because of an 
adverse effect upon competing motor carriers (R. 1774-1776). 

(3) Instead of causing the deterioration of motor and water serv- 
ices, the “‘shall nots” would help all forms of transportation find their 
true economic places in a sound and efficient transportation system. 
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Since the ICC is powerless to protect the railroads from the competi- 
tion of other forms, it is unfair to protect other forms from compensa- 
tory and nondiscriminatory railroad rates. The only practical means 
of bringing about some degree of consistency in the application of the 
national transportation policy—a policy which is neither national nor 
consistent as presently applied—is to permit each form of transporta- 
tion, in dealing with the competition of another form, to assert its 
inherent competitive advantages. That is what the “shall nots” would 
accomplish (R. 1776-1778). 

(4) The fear of the ICC that the “shall nots” would open up means 
for discriminating against the public is baseless and reflects a funda- 
mental error of law. Sections 2 and 3, which prevent undue prefer- 
ence or discrimination against shippers, localities, regions, ports, and 
other public interests, would not be changed by the three “shall nots.” 
Moreover, that part of present section 15 (1) which gives effect to sec- 
tions 2 and 3 would not be changed by the three new provisions, If 
the faulty standards for reasonable minimum rates are eliminated, as 
the three “shall nots” would do, the Commission’s power under section 
15 (1) to prescribe precise rates would remain, but the power could 
not be exercised so as to defeat the objective of the three provisions. 

The ICC discusses Blackstrap Molasses from Louisiana to Twin 
Cities (292 I. C. C. 573 (1954)), wherein it condemned a rail rate 
designed to meet the competition of unregulated water transportation. 
The Commission contends that its condemnation of the rail rate 
afforded protection to various shipping interests, and that the protec- 
tion would have been impossible had the “shall nots” been in effect. 
The case in question involved an application for relief from both the 
long-and-short-haul rule and the aggregate-of-intermediates rule of 
section 4, and even if the “shall nots” had been in effect they could 
not have affected the result. This is because the ICC can grant relief 
from the provisions of section 4 in special cases only, and it has broad 
discretion to determine what is and is not a special case. Conse- 
quently, believing the protesting shippers would be hurt if it granted 
relief on the basis of the argument advanced by the railroads, the 
Commission denied the application. It could continue to deny similar 
applications under the “shall nots.” 

oreover, so far as the ICC found the requested fourth-section relief 
rate from New Orleans to the Twin Cities “to be lower than necessary” 
to meet the unregulated water competition, it would continue to have 
such jurisdiction. The “shall nots” would eliminate only the faulty 
standards which the Commission has been using in its review of reason- 
able minimum rates under section 1; they would not modify the stand- 
ards which are used when the railroads require relief from the provi- 
sions of section 4. In other words, the ICC accepts the existence of 
competition as one type of special case which may justify fourth- 
section relief, but it limits the measure of the relief which it grants 
in order to protect its basis, i. e., the existence of the competition itself. 
The Commission’s power so to limit the character of fourth-section 
relief would continue under the three “shall nots” (R. 1778-1779). 


85548—57——6 
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CASCADE PLYWOOD CORP., SANTIAM LUMBER CO., 
WILLAMETTE NATIONAL LUMBER CoO. 


(Joseph K. Carson, Jr.) 


In dealing with the question of a minimum rate we do not believe 
the ICC should be permitted to consider— 

(a) The effect of the proposed reduced rate on the traffic of 
any other mode of transportation. 

(5) The relation of the proposed reduced rate to the rates of 
other modes. 

(c) Whether such change is lower than necessary to meet the 
competition of any other mode of transportation when determin- 
ing the reasonableness of a proposed rate. 

A rate reduction made by an efficient carrier which still brings it a 
reasonable profit should not be nullified because its inefficient com- 
petitors cannot meet the rate. Business should not be compelled to 
subsidize inefficiency in transportation service (R. 1625-1626). 


CHAMBER OF COMMERCE OF THE UNITED STATES 


(Grant Arnold) 


With respect to the proposed repeal of section 15a and the substitu- 
tion of new ratemaking standards, support is stated for the removal 
of the requirement that the effect of rates on the movement of traffic 
be considered, since it is not believed that regulatory bodies should 
substitute their judgment for management. The other standards in 
15a should be retained. 

However, competitive rates should not be prohibited because of 
their effect on the rates or traffic of competing forms, provided the 
former are not less than minimum reasonable rates, and the inclusion 
of such a prohibition in the rule of ratemaking is supported (R. 
962-963 ). 

FEDERATION FOR RAILWAY PROGRESS 


(James G. Lyne) 


If carriers of any kind can offer a lower price for service than a 
competing type, they should be allowed to do so. Without this com- 
petition and incentive the transportation industry will become stag- 
nant. Interstate Commerce Commissioner Mitchell stated, in June 
1955, that only 25 percent of the trucks and 10 percent of all water 
carriers are subject to regulation by the Commission. Consequently, 
the proposed legislation would merely permit the regulated carriers 
to compete pricewise with 75 percent of the trucks and 90 pervent of 
the motor carriers that are free from regulation. Some may say that 
all modes of transportation should be regulated, but it is not feasible 
to regulate all carriers, particularly producers that use their own 
equipment to transport their merchandise. The alternative is to ease 
the regulatory shackles of the common carriers and permit them to 
defend themselves (R. 395-397). 

The railroads of both Britain and France, which are Government 
owned and regulated had a problem which presently prevails in this 
country, losing freight to the trucks irrespective of the fact that their 
costs of providing the service might be lower than those of trucks. 
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In 1955, Britain passed a law exempting the railroads almost com- 
pletely from rate regulation, except with respect to establishing maxi- 
mum rates. The railroads are permitted to reduce rates as low as 
necessary to meet competition, and they are not required to make 
public the rates they charge. 

France resolved its railroad problem in a similar manner, giving 
them greater freedom in pricing to meet unregulated forms. They 
make special low rates on traffic offered in trainload quantities, and 
offer reductions for agreed percentages of a shipper’s traffic. The 
proposed legislation would grant the railroads only a fraction of 
the freedom the railroads in Britain and France have in meeting 
competition of unregulated carriers. Unless the regulation that grew 
around the railroads when they had no competition is relaxed, sociali- 
zation may result to the detriment of the public and other modes of 
transportation (R. 397-400). 

In response to questions, the witness stated the opinion that the 
Cabinet report recommendations are relatively modest and necessary, 
and that real competition will prevent the discriminatory practices 
that had prevailed in the past. With reference to pricing, while low 
rates mania apply for low-valued articles, and higher rates for higher 
valued articles where there is only one form of transportation, that 
situation cannot exist when the producer can transport in his own 
equipment at lower costs (R. 400-404). 

Further questioning of the witness elicited the following responses: 
The proposed legislation would give the railroads an opportunity to 
get a larger share of the traffic, by reducing regulatory prohibitions. 
There is a great difference between transportation conditions in Eng- 
land and France, on the one hand, and the United States on the other, 
but it is one of degree and not of kind. There is a ceiling on common- 
carrier rates at present which did not exist in the past, determined by 
the cost of providing private carriage. If rates on any considerable 
amount of traffic were reduced to direct or out-of-pocket costs, rail- 
roads would soon be in the hands of receivers, but rates returnin 
about. 20 percent above direct costs on traffic not now being batidled 
would make a contribution to overhead, and improve the carrier’s 
position (R. 405-414). 


(SUPPLEMENTAL STATEMENT) 


In Alcoholic Liquors in Official Territory (283 I. C. C. 219), the 
ICC forbade the railroads to establish reduced rates returning reve- 
nutes approximately 146 percent of fully distributed costs, finding 
that such rates would be “lower than necessary to meet the competi- 
tion,” although the railroads were suffering heavy losses of traffic to 
other forms. 

Regarding principles of railroad ratemaking, it has been generally 
accepted that indirect costs (those costs that are incurred pegararese 
of any specific movement of traffic) should be collected from shippers 
in accordance with the ability of the kind of freight in question to 
bear these indirect coss. The low-value traffic might net move at 
all, if the costs were distributed equally. The ability of each kind of 
traffic to contribute its share to the indirect cost, or “what the traffic 
will bear,” has been the central ratemaking principle (R. 414-416). 

The growth of the unregulated truck and barge industry, and their 
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ability to compete for the relatively high-valued traffic, has altered 
considerably the principle of not charging more than the traffic would 
bear. The ceiling of ability to pay is now located at the point of the 
cost to the shipper of hauling his own products in his own trucks or 
his own barges. 

Based on his own opinions, the witness suggested that the following 
principles should prevail in ratemaking under present conditions: 

(1) Modification of the yardstick of value of service to reflect 
the cost of using any alternative form of transportation, so long 
as no out-of-pocket loss is incurred. 

(2) Little interference, if any, with intercarrier price competi- 
tion, and the resulting possible diversion of traffic into uneco- 
nomic methods of movement. 

(3) No obstacles should be placed in the way of common car- 
riers competing with unregulated carriers, but regulation of rate 
competition between carriers of the same type should continue to 
prevent cutthroat competition. 

(4) Regulated carriers should be permitted to meet competi- 
tion where it exists, without having to make adjustments where 
it does not exist. 

(5) Railroads should be permitted to establish reduced rates 
for shipments in trainload lots, since the expense to the carrier 
is less for quantity than for smaller volume, in order to meet the 
competition of unregulated inland water carriers who are respon- 
sible for the discrimination against the small shipper. 

(6) There is little danger of destructive competition arising 
if different types of transportation are permitted to compete freely 
on the basis of their comparative costs. 

(7) Allow the railroads to recover traffic not now moving by 
rail by rates that are above out-of-pocket costs, which will reduce 
the burden of overhead now borne by captive traffic. 

(8) Competition on the basis of comparative costs would assure 
that the traffic each mode would have would be that for which 
it is economically best adapted, and not necessarily that one mode 
would be hauling a greater or less proportion of the total traffic 


(R. 417-419). 
NATIONAL GRANGE 


(Lloyd C. Halvorson) 


All ratemaking concerning for-hire transport in interstate com- 
merce should be in the interest of the users, while providing a reason- 
able return to the investor, consistent with efficient operation and man- 
agement. Rates should not be set so as to allocate traffic on some 
theory of a fair share or right to meet competition, and the fixing 
of a rate for any form of transportation to protect. another should 
be prohibited. 

In setting a minimum rate, the Commission should not consider the 
effect of such a rate on the traffic of any other mode of transportation, 
or whether such rate is lower than necessary to meet competition of 
any other mode. The conditions in a particular industry should be 
considered in setting rates on its products (R. 1334). 
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NATIONAL INDUSTRIAL TRAFFIC LEAGUE 
(William H. Ott) 


The proposed change in the rule of ratemaking would eliminate 
the present 3 positive standards and substitute 3 negative standards. 
The continuation of the positive criteria is required to attain the pur- 
pose of preserving to the public the inherent advantages of each of 
the modes. However, a line of Commission decisions in recent. years, 
in which the rates of one mode are related to those of another, has 
had the inevitable result of allocating traffic and of effectively denying 
to the public the inherent advantages of each agency. To prevent 
the continuation of this practice, the addition of the three negative 
standards, as a proviso to the present standards, is recommended (R. 
931-933). 


NEW ENGLAND GOVERNORS’ COMMITTEE ON PUBLIC TRANSPORTATION 
(Donald W. Campbell) 


This provision will implement the recommended policy of greater 
discretion on the part of management to meet competitive situations, 
and the division of traffic among transport agencies on the basis of 
inherent advantages in cost and service. There is little danger that 
compensatory rail rates would cause an uneconomic curtailment of 
highway transport. Truck costs are lower than rail costs in a vast 
area of transportation. Where truck costs are higher than rail, they 
are often more than offset by superior truck service. The only traffic 
which the motor carriers will lose is that for which they are not eco- 
nomically qualified. Shippers and the consuming public should benefit 
from having such traffic move at lower rates over facilities that are 
better qualified from the standpoint of cost and service. This should 
be especially helpful to New England. The motor rate structure of 
New England, in contrast to prevailing motor rate structures in other 
parts of the United States, has been constructed and is now largely 
predicated on the cost of rendering service (R. 861-862). 


RAILWAY LABOR EXECUTIVES’ ASSOCIATION 
(G. E. Leighty) 


The recommendations of the Association of American Railroads 
regarding this proposal are endorsed by this association. Railway 
labor has been concerned for some time with the loss of rail traffic to 
truck and barge lines. If any carrier can reduce rates without dis- 
crimination and at the same time make a profit it should be allowed 
todoso. The three “shall nots” should be enacted to prevent umbrella 
ratemaking (R. 761). 


RAILWAY PROGRESS INSTITUTE 
(Dr. Dudley F. Pegrum) 


The various agencies must be allowed to compete for the traffic 
that any of them can move. _If any of them is unable to secure certain 
traffic by free and fair competition, public interest is not served by 
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practices or policies designed to hold it for him. In order that com- 
petition be free and fair, each agency must be allowed to compete by 
charging prices which will result in the carrier being better off than 
it would be without the traffic. To prevent it from doing so results 
in unused capacity, a misuse of economic resources, and an allocation 
of traffic contrary to relative efficiency as evidenced by cost considera- 
tions. The minimum prices should be those below which the carrier 
would be worse off if it took the traffic than it would be if it did not 
(R. 1833). 

Ratemaking by this criterion would have to allow a wider range of 
differential pricmg by railroad than by motor (or water) carrier 
because the motor carriers have a much higher proportion of variable 
costs than rail carriers, with the result that the minimum profitable 
rate for motor carriers differs from the average cost by a much smaller 
proportion. Public policy is interested in preventing carriers from 
charging rates which do not add to total revenue when they are made 
for the purpose of driving competitors out of business, but it is not 
served by prohibiting rates which benefit the carrier out of a desire 
to protect a rival agency. 

The declared policy of preserving the inherent advantages of each 
mode can be attained if complete freedom in price competition is 
permitted, but not if a low-cost agency is prevented from reflecting 
in its prices the inherent advantage of low cost. The proposed amend- 
ment to the rule of ratemaking is designed to forbid such economically 
unsound regulation (R. 1833-1834). 

The practice of limiting differential pricing to a meeting of com- 
petitors’ prices results in a division of business among rivals on an 
arbitrary basis, and does not recognize the fact that the competitor 
who is thus restricted would be able to enhance his profits, would 
encourage the development of more business, and would benefit the 
public by performing the service at lower costs. Reasons other than 
economic are needed to support such a practice. 

With respect to determining minimum rates, aggregate and average 
costs are clumsy devices. The use of aggregate cost ignores the variety 
of conditions in the services offered, while average cost requires the 
arbitracy allocation of joint and common costs. The use of the latter 
has induced a rigidity of the railroad rate structure that reduces com- 
petitive ability and is contrary to the allocation of traffic on the basis 
of relative efficiencies. Motor carriers cannot afford to depart as far 
as rail carriers from average costs because their costs are so closely 
identifiable with the service rendered (R. 1834). 

If the inherent advantages of each mode are to be preserved for the 
public, they must be obtained through the competitive process. All 
competition is injurious to competitors in the sense that it drives out 
the inefficient and limits the rewards that successful ones can receive. 

The purpose of rules for competition is to preserve it, not sustain 
competitors. This does not mean survival by preying upon rival but 
it does place survival upon the ability to attract customers by superior 
service or lower prices in the open market. When a seller is worse 
off by selling a service than he would be if he did not sell it, and it is 
done to get the business of a competitor, he is engaging in predatory 
pricing. It is this sort of behavior that the regulation of interagency 
competition should seek to prevent, and no other. 
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It. is frequently urged that differential pricing to meet competition 
results in prejudice to those commodities or places which do not get 
the lawer rates. If it is not done, however, the traffic will move by the 
other agency, and it is thus not possible to protect the other commodi- 
ties or places against the lower charges (R. 1834-1835). 

To resolve the problem of interagency competition and develop a 
coherent national policy, Congress and the regulatory bodies should 
recognize that (1) interagency competition should be in the same 
category as any other interindustry competition (2) policy on inter- 
agency competition should be separate from that on inter-agency 
competition, and (3) regulation should be tailored to the economic 
characteristics of each agency (R. 1836). 


SEARS, ROEBUCK & CO. 
(John C. Allen) 


The present rule requiring the Commission to consider the effect 
of rates on the movement of traffic should be changed. The practice of 
measuring the rates of one mode by those of another has prohibited 
competitive forces and cost of service from determining the rate level. 
It is suggested that the proposed section be amended to state that the 
Commission shall consider the effect of rates on the movement by the 
proponent carrier, with the proviso that in determining a minimum 
rate it shall not consider the relation of or effect on, rates and traffic 
of competing modes (R. 1454). 


SOUTHERN PINE ASSOCIATION 
(E. C. Schmitt) 


If the proposed change is made, it would mean that the Commis- 
sion, in passing upon competitive rates, would be confined to determin- 
ing if they were reasonably compensatory and nondiscriminatory as 
to shippers. These are the proper tests for competitive rates. 

Under present practice, differentials in rates are often fixed with a 
view to allowing the different modes to compete on an equal basis for 
the available traffic. Differentials of this kind cannot be made to 
work because the Commission regulates only about 60 percent of the 
total ton-miles and the unregulated and private transport sets the 
value of the service. In addition, no governmental body can make 
differentials which fit exactly the cost-service characteristics of the 
competing modes, and they inevitably cause an increase in overall 
transportation cost. 

Each form should have the right to assert fully its economic ad- 
vantages in the competition for traffic, irrespective of the effect on 
other forms. The Commission does not require faster service to be 
slower because of the effect on a competing form, and it should not 
require compensatory and nondiscriminatory rates to be higher be- 
cause of the effect on a competing mode (R. 1471). 


Additional proponents 
A, E. Staley Manufacturing Co., T. C. Burwell (R. 1272). 


Brotherhood of Locomotive Engineers, Guy L. Brown (R. 1684). 
Brotherhood of Railroad Trainmen, W. P. Kennedy (R. 763). 
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Equitable Life Assurance Society of the United States, Hunter 
Holding (R. 1847). 

Order of Railway Conductors and Brakemen, R. O. Hughes (R. 
762). 

Potash Company of America, F. O. Davis (R. 516-517). 

Weyerhaeuser Timber Co., George H. Shafer (R. 453-454). 


Opponents 


AMERICAN RETAIL FEDERATION 
(Richard Webber) 


The Federation believes that the shipping public will benefit from 
permitting competition and carrier judgment to have a greater force 
in determining rates. However, it is believed that the three shall-nots 
which would prohibit the Commission from Ceamnnrne the rates and 
how they would affect the movement of traffic, should be changed 
since it is impossible to consider properly any rate without also con- 
sidering the effect it would have on freight movements. Not to do 
so would, in effect, deprive the shipping public of the “inherent ad- 
vantages” of each mode of transportation. The present aflirmative 
standards are required and should be included in the ratemaking rule 
in addition to the Cabinet Committee’s three negative standards, and 
it is therefore recommended that the following amendment should be 
adopted which is a combination of the present and of the proposed 
section 15 (a): 

(2) In the exercise of its power to prescribe just and reasonable rates, the 
Commission shall give due consideration, among other factors, to the effect of 
rates on the movement of traffic by the carrier or carriers for which the rates 
are prescribed ; to the need, in the public interest, of adequate and efficient rail- 
way transportation service at the lowest cost consistent with the furnishing 
of such service; and to the need of revenues sufficient to enable the carriers, 
under honest, economical, and efficient management to provide such service: 
Provided, however, That in determining a minimum rate the Commission shall 
not consider the effect of such rate on the traffic of any other mode of transpor- 
tation, the relation of such rate to the rate of any other mode of transportation, 
or whether such rate is lower than necessary to meet the competition of any 
other mode of transportation (R. 1088-1089). 


AMERICAN TRUCKING ASSOCIATIONS, INC. 
(John R. Turney) 


The bills under consideration are opposed primarily because they 
propose a radical change in the present policy of rate regulation and 
a reversion to almost complete reliance upon rate competition, as a 
means of assuring reasonable rates. The alleged evil which the 
amendments are proposed to remedy is a claimed artificial alloca- 
tion of traflic by the Interstate Commerce Commission. To prevent 
destructive rate wars, the Commission requires carriers who propose 
competitive rate reductions to show (1) that the proposed rate is 
compensatory, and (2) that it is not lower than necessary to meet 
demonstrated competition. This policy has been misinterpreted. by 
certain carriers as engaging in the allocation of traffic. It is claimed 
that the so-called “fair share” test is regarded by the Commission 
as of overwhelming importance. However, it would be more proper 
to state that the Commission’s concept as to the objective of the regu- 
lation of rates has been to afford all carriers a “fair opportunity to 
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compete” for the traffic. This policy has frequently meant the estab- 
lishment of rate differentials which would overcome service disad- 
vantages of the railroads or the water carriers, and thus permit the 
shipper to choose freely among the competing modes of transportation 
(R. 602-605). 

The claim that the railroads have been prevented by the Commis- 
sion from making drastic competitive rate cuts is not true. In 1955, 
126,790 rail, water, and motor carrier tariffs were filed with the Com- 
mission. Of that number about 4 percent were protested. Of the pro- 
tested railroad rates only 23 percent were suspended, whereas of the 
protested motor carrier tariffs 59 percent were suspended. 

The proposed changes in the ratemaking provisions of the present 
law would cast aside time-tested standards for the determination of 
lawful and reasonable rates, and substitute for them new, vague stand- 
ards. The standard of “directly ascertainable” costs, is one which so 
far has not been authoritatively defined. An analysis of the costing 
procedure reveals that it is impossible to speak of either “directly 
ascertainable” or “ascertainably direct” costs of providing railroad 
transportation. Strictly speaking, few, if any, costs of transporta- 
tion can be said to fall within either of these concepts. The rate 
structure of rail and motor common carriers has never been predi- 
cated upon costs. The cost of providing transportation service by the 
railroads has been of significance chiefly in determining the overall 
level of rates within a given territory, and in more recent years, in 
determining whether or not a particular rate was compensatory, the 
latter issue arising in cases where destructive competition was claimed 
by competing carriers (R. 605-607). 

The full cost, both out-of-pocket and constant cost of handling all 
traffic, is ascertainable, but the full cost of any particular traffic or 
movement is not ascertainable because there is no known way of 
accurately distributing the constant or nonvariable elements between 
movements. Probably the least arbitrary method of allocation is that 
of assigning the constant or nonvariable cost among movements in the 
same proportion as the variable or out-of-pocket cost is assigned. 
These constant or fixed costs, together with the passenger and the less- 
than-carload deficits, are called the “transportation burden.” This 
constitutes, on the whole, one-third of the transportation cost. It must 
be met from some or all of the traffic if the carrier’s operation is to 
remain profitable as a whole. In the past, this burden has been as- 
signed among the various traffics largely in accordance with the car- 
rier’s managerial judgment as to the ability of the traffic to bear the 
burden (R. 608-609). 

Under the proposed new standard of “directly ascertainable costs 
it is possible that the carrier might establish rates which contribute 
nothing toward the overhead burden. This the carrier might be will- 
ing to do for a while in order to eliminate a competitor whose out-of- 

ocket cost is somewhat higher. Under the proposed provisions of 

. R. 6141 and H. R. 6142, it is not clear eke or not the Commis- 
sion would have any power to stop such destructive practices. Trans- 
portation cost-finding is not, and probably never will be, an empirical 
science furnishing sufficiently definite answers to be used as a basis for 
ratemaking. 

A basic fallacy in the advisory committee’s approach lies in its 
confusion of the concepts of competitive ratemaking with “free enter- 
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prise” and “dynamic competition”. Actually, competitive ratemaking 
is the complete antithesis of both free enterprise and dynamic compe- 
tition. With carriers freed of all restraint, and competing for traffic 
upon the basis of cut rates, the conditions essential to free enterprise 
and dynamic competition will cease to exist, being supplanted by a 
monopoly of the carriers having the greatest economic strength (R. 
609). 

The considered amendments propose to abandon reliance upon serv- 
ice competition as a promoter of development and progress in trans- 
portation. The so-called free enterprise and dynamic competition 
in transportation will inevitably result in the preference of the large 
over the small, and in the destruction of equality of opportunity, the 
very basis of any free-enterprise system. Only if the Conuialenton is 
permitted to continue to function as the arbiter of rate competition, 
can truly dynamic competition be maintained (R. 610-611). 

Unregulated rate competition can be expected to prevent extortion- 
ate rates, but it also can be expected to destroy necessary transporta- 
tion service, and to bring about inequality of charges among persons, 
places, and articles of commerce. Some independent and impartial 
regulatory agency with the general public interest at heart is neces- 
sary to assure that the individual carrier will not, in pursuit of its own 
immediate advantage, set about to destroy a competitor through unfair 
or destructive competitive practices. Under the present national 
transportation policy, the Commission probably has the power to 
impose minimum rates above a carrier’s cost in order to preserve the 
national system of transportation consisting of more than a single 
mode of transportation. Even though it has this power, the Commis- 
sion has never attempted to hold an umbrella over the rates of a com- 
peting carrier, nor has it attempted to fix the rates of one carrier by 
the needs of another. In every case, in which the Commission has 
fixed a minimum rate above the out-of-pocket cost of the proponent 
carrier, it will be found that it was done tiominte of the effect upon the 
distribution of the transportation burden and other elements of rate 
making. The bills here considered would not only restore the uncon- 
trolled competitive rate making which existed prior to the Interstate 
Commerce Act, but would remove any effective remedy for discrimina- 
tory pricing by the carriers (R. 611-613). 

The implicit purpose of the bills and the report of the advisory com- 
mittee is to bring about a rate adjustment based entirely upon the cost 
of service, with the result of redistributing the transportation burden 
among different kinds of commodities. At the present time the rate 
adjustment reflects the “value of the service,” which means that rates 
upon high-valued products, such as manufactured products, are rela- 
tively greater than upon primary or raw products, such as products of 
agriculture, mines, and forests. Under this system both have moved 
freely. If the structure is to be based on cost of service, the rates on 
those low-valued commodities must be increased to offset and compen- 
sate for the reductions which would inevitably follow on competitive 
traffic (R. 614-615). 

Under the latest available information, the average revenue on 
manufactured products is 185 percent of the out-of-pocket cost; on 
agricultural and forest products, 128 percent, on. products of mines, 
121 percent, and on animals and their products, 115 percent. On the 
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whole, the relationship of revenues of nonmanufactured products to 
the out-of-pocket cost is 124 percent, and on all traffic 150 percent of 
the out-of-pocket cost, which means that the transportation burden 
constitutes a third of the total cost. If the value of service concept is 
to be discarded in favor of a cost of service rate adjustment, all traffic 
would have to yield revenues approximately 150 percent. To increase 
the revenues on nonmanufactured products from the present 124 per- 
cent to 150 percent of out-of-pocket cost would require rate increases 
on these products of about 21 percent. Most of these commodities 
are already severely burdened by several recent general rate increases 
(R. 615-616). 

The adoption of a cost-of-service concept in ratemaking might well 
spell the end of the trucking industry as we know it today. The rail 
cost advantage in the mass transportation of freight at the longer dis- 
tances means that on much of the traffic for which they now compete 
with the trucks, the rails would be able to cut rates to a level which the 
motor carriers could not meet and stay in business. This is true be- 
cause virtually all of the traffic of the motor carriers is handled com- 
petitively with the railroads, but the railroads have a vast amount 
of captive traffic, approximately 50 percent of the total, for which the 
trucks do not compete at all. Therefore, a rate war between the rail- 
roads and the trucks can only end in disaster for the trucks, since the 
trucks have no substantial noncompetitive traffic upon which to levy 
the cost of the battle. Where the economically advantaged competitor 
has it in his power to eliminate competition, the result is monopoly and 
the destruction of all incentive to improve service and to maintain 
efficient and economic operations (R. 617-619). 

The advisory committee report claims that present transportation 
policies result in losses of “billions of dollars” annually to shippers 
and consumers. The 1955 net railway operating income was $939 mil- 
lion, providing a return on investment of about 3.8 percent. Shippers 
cannot be saved billions of dollars unless proposed rate cuts attract 
additional traffic sufficient to overcome the rate reductions and to pro- 
vide the additional facilities needed to handle diverted traffic. 

For the purpose of analyzing the effects upon railroad earnings if 
the railroads were successful in diverting 100 percent of the traffic 
now handled by class I intercity motor carriers of general and special 
commodities, assume that a rate reduction of at least 20 percent upon 
the competitive manufactured goods would accomplish that purpose. 
The 1955 net railway operating income was $939 million, after giving 
effect to income-tax deferrals. If a general 20 percent reduction on 
competitive traffic were put into effect, the net railway operating in- 
come would be reduced to $793 million on the basis of 1955 out-of- 
pocket costs and no increase in the rates on other traffic, or equivalent 
to a return of 3.2 percent investment. Inasmuch as several billions of 
dollars would necessarily be required to provide the facilities necessary 
for the additional traffic, it would be imperative for the railroads to 
provide increased revenues. The only way in which this additional 
revenue could be obtained would be by increasing the rates on non- 
competitive manufactured traffic, and upon raw and semiprocessed 
materials. An increase of 20 percent on this traffic would produce a net 
railway operating income of, approximately the same ratio as that 
which is produced by the present rail traffic. This amounts to robbing 
Peter to pay Paul (R. 621-625). 
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AMERICAN TRUCKING ASSOCIATIONS, INC. 
(Clyde B. Aitchison) 


The principal complaint made against the Interstate Commerce 
Commission to support the present proposals is that it has attempted 
to apportion or allocate traffic among the several forms of transporta- 
tion on the basis of applying the “fair share” test. Actually, the 
words “fair share of the traffic” have been a well-understood common- 
place term among railroads without challenge, practically from the 
time when the railroads began squabbling between themselves for 
traffic, or with competing forms of transport. In current rate cases 
traffic managers again and again in their testimony, or counsel in 
briefs or formal pleadings before the Commission, have sought to 
justify a rate reduction or a change in some incident of the transpor- 
tation with the stereotyped cliché, “All we want is a fair share of the 
traffic.” They have expected the Commission to heed their pleadings 
and to give weight to such testimony in deciding as to the lawfulness 
of rates under investigation (R. 674-678). 

The Commission has used the term “fair share” in a number of 
senses. Thus: 

1. The words “fair share” appear simply as a recitation of what 
someone other than the Commission has said on the record. Exami- 
nation of the decisions shows that the expression has been introduced 
into the record by the railroads at least twice as many times as by 
all other forms of transportation agencies combined. It is a stock 
expression used by railroads in justifying rate reductions before the 
Commission’s Board of Suspension. 

2. The term “fair share” may be used as the equivalent of the 
longer, expanded phrase, “a fair opportunity for the carrier to com- 
pete for the traffic,” all circumstances being considered. 

3. Sometimes the words “fair share” are undoubted surplusage, 
because adequate and unchallengeable grounds for the decision appear 
of record and have been recited in the report—such as that the burden 
of proof has not been sustained, or that the reduced rates have not 
been shown to be compensatory. 

4. Cases in which it might appear from the original report on 
casual reading that the term “fair share” had been used as a test, 
but on further consideration, the Commission has eliminated the 
expression in its later or further report, and has bottomed its decisions 
unmistakably on other grounds (R. 684-685). 

The Commission’s own statement of its attitude as to artificial 

apportionment of traffic between competing carriers is important, 
and should be accented. Among numerous other instances, in Fabrics 
from Georgia and North Carolina to Oklahoma and Tewas (63 M. C. C. 
430, 434) the Division approved as reasonable reduced motor carrier 
rates at a higher minimum weight, upon a parity with the competing 
rail carriers, saying that to refuse such permission : 
* * * would seem to approach, if not in fact actually to constitute, an attempt 
by us to apportion the traffic artificially and thereby eliminate normal, healthy 
competition contrary to the national transportation policy. We think we should 
exercise extreme care to avoid such result. 

A fair share of the traffic is that which a competing carrier can 
get by its own superior powers of salesmanship and service, under 
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such conditions that the shipper is equally free to choose what carrier 
will haul his goods. It is the end result, not the test (R. 693-696). 
Finally, this controversy should be considered as settled by the 
recent expression of Commissioner Freas, in a speech on April 19, 
1956. He stated that— 
Se + * . * * * 
* * * The Commission’s function, as I see it, is to accord to the various forms 


of transport an equality of opportunity. When this is done, the fair apportion- 
ment of traffic will take care of itself. 

Equality of opportunity is created by permitting each carrier involved to 
establish rates which reflect that carrier’s advantages. The carrier which by 
reason of advantages, inherent or acquired, can perform the service most economi- 
cally should determine the rate pattern. Within limits, others should be per- 
mitted to compete, but those with higher operating costs should not be allowed 
to break down the rate structure unjustifiably. When the course described is 
followed the economics of the situation and the desires of the shippers will take 
care of the division of traffic and wasteful and uneconomic transportation will, 
at the same time, be avoided. 


AMERICAN TRUCKING ASSOCIATIONS, INC. 
(James F’, Pinkney ) 


The railroads do not now insist on repeal of the present national 
transportation policy or the rule of ratemaking, but recommend as 
an addition to the latter the following proviso: 

In the exercise of its power to prescribe just and reasonable rates, the Com- 
mission shall not consider the effect of such rates on the traffic of any other 
mode of transportation; or the relation of such rates to the rates of any other 
mode of transporation; or whether such rates are lower than necessary to 
meet the competition of any other mode of transportation. 

Such a provision would disrupt the national rate structure and our 
economy built on a pattern of rate adjustments which reflects more 
than mere costs. The new standard would seriously affect the tests 
which have been applied heretofore by the Interstate Commerce Com- 
mission in the determination of just and reasonable minimum rates, 
and it could well have a disrupting effect on the carefully calculated 
balance that the Commission maintains between commodities, com- 
munities, and areas, with the result that the transportation burden 
would be gradually shifted from high-rated commodities to low-rated 
commodities (R. 837-839). 

The propeeed addition to section 15 (a) would bring that section 
in conflict with the national transportation policy, which requires 
preservtion of the “inherent advantages” of each form of transporta- 
tion, and enjoins unfair and destructive competitive practices. It is 
possible that as a consequence of the amendment, the Commission 
would have to discard the extremely important ratemaking tests of the 
value of the commodity and the value of the service. Past experience 
has not shown that the minimum rate power has been abused, and there 
is no reason to take it away in the absence of a showing that its existence 
has pranec harmful to the nation] transportation system. 

The prohibition of the Commission from considering whether a par- 


ticular rate is lower than necessary to meet competition, could create 
a spiral of downward rate adjustments or rate wars, since a reduction 
my one carrier leads frequently to a rate reduction by another carrier. 

he prohibitions contained in the proposed amendments to section 15 
(a) would in effect remove the power of the Commission to consider 
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the effect of a proposed rate on the rate structure, or, in other words, 
whether it unnecessarily would dissipate contribution to the trans- 
portation burden (R. 839-841). 

It would take years to resolve the many questions that would be 
raised in the Commission and courts, were the proposed changes 
adopted. Over a period of time, the rate structure upon which our 
balanced economy depends could be destroyed (R. 842). 


FREIGHT FORWARDERS INSTITUTE 
(Giles Morrow ) 


Under the proposals, the ratemaking rule in section 15a of part I 
of the act, which now applies only to railroads, would be completely 
revised and would apply to all carriers, including freight forwarders. 
The limitations imposed by the three “shall nots,’ together with 
changes in the suspension powers and the proposed transportation 
policy, would make it virtually impossible for a freight forwarder to 
bring in issue the rates of any of its competitors (R. 1153). 


GREAT LAKES SHIPOWNERS ASSOCIATION 
(John H, Bisenhart, Jr.) 


The three “shall not” can effectively wipe out ay: oneeteres the 
moment the rail lines will it. The section could not be interpreted in 


terms of the present policy. In short, you cannot foster and build 
up a system of transportation by all forms as the policy would require, 
and at the same time pay no attention to the effect of the reductions 
made by one form on the rates or traffic of the other form (R. 1593). 


INDEPENDENT ADVISORY COMMITTEE TO THE TRUCKING INDUSTRY, 
FNC. 


(Arthur D. Condon) 


The proposal of the railroads would give them the tools with which 
to destroy the trucking industry. This is true because the railroads 
characteristically have low out-of-pocket costs and high fixed ex- 
penses, with the reverse true in the case of motor carriers. These 
characteristics militate against the financially weaker trucking in- 
dustry in any rate war such as the railroads seem to be proposing. An 
important element in this connection is the fact that present credit 
conditions are severely limiting trucking operations while having no 
adverse effect on railreads. Under Government banking policies, the 
latter have no difficulty in obtaming credit by the use of equipment 
trust certificates. No such deviee is available to the trucking in- 
dustry (R. 1265). 


INTERCOASTAL STEAMSHIP FREIGHT ASSOCIATION 


(Harry 8S. Brown) 


Any change in the present law in connection with the “rule of rate- 
making” is opposed. One effect of the proposed changes, coupled 
with the elimination of the reasonably compensatory requirement in 
the fourth section and the deletion of “destructive competition” in the 
policy provisions, is to almost entirely deprive the Commission of its 
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power over cutthroat competition as well as over ratemaking practices 
of carriers which result in charging rates covering only the carrier’s 
direct costs, without contributing to the overhead expenses. 

Even with the present law there are certain railroad rates which 
have been Seduabd to the out-of-pocket cost level. If the above-de- 
scribed changes are made, along with the proposed drastic curtailment 
of the Commission’s minimum rate power, the result of the ensuing 
competitive warfare will be the establishment of many rates below, 
out-of-pocket. costs as computed by the Commission. The question 
then will be, “Who is going to pay the bill?” (R. 1048-1049.) 


INTERNATIONAL BROTHERHOOD OF TEAMSTERS 
(Abraham Weiss) 


Under the proposals, the railroads are likely to obtain a monopoly 
over intercity freight. With unlimited financial resources, the rails 
can afferd to cut rates until they have either driven trucks off the 
road or forced them to sell to the railroads. Then, without competi- 
tion, the rails can use the maximum rates to make shippers and con- 
sumers pay the costs of the transportation war and whatever the 
traffic will bear in the future. 

By establishing price as the sole factor in ratesetting, the existing 
equitable marketing practices will be disrupted, and smaller shippers 
and communities will again face the disastrous effects of volume and 
long-haul discrimination (R. 1371). 


INTERSTATE COMMERCE COMMISSION 


(Anthony F. Arpaia) 


The Praporrs change in the rule of ratemaking would wipe out the 


present. affirmative rule and establish as substitutes certain negative 
rules—the three “shall nots.” If the present rule of ratemaking were 
to be repealed, as proposed, there would probably be controversy as 
to whether the effect would be to prevent the Commission from con- 
sidering matters now mentioned in the rule. The history of the rule 
would support an argument that it is a declaratory statute, repeal of 
which would leave the Commission free to consider any matter deemed 
pertinent other than those expressly barred by the new substitute rule. 

Further, it is proposed that in determining just and reasonable 
maximum, charges “the Commission shall not require such charges to 
be reduced below the full cost of performing the services to which 
they apply, exclusive of losses in other services.” The meaning of 
the term “full cost,” ete., is doubtful as is the term “losses in other 
services.” In recent years much progress has been made in deter- 
mining transportation costs, which by nature fall into two categories— 
(1) out of pocket or direct expenses, and (2) the remainder of the 
costs (overhead or burden). Total revenue needs embrace operating 
expenses, rents, taxes, including income taxes, and an allowance for 
return on investment, or profit. The total revenue needs as so defined 
are distributed on the basis of statistical apportionments, and the sum 
of the out-of-pocket costs and apportioned overhead costs is referred 
toas fully distributed costs. Such costs provide a guide as to the dis- 
tribution of the overhead costs, on the average, to all the traftic, but 
they give no recognition to demand for transportation, i. e., shipper 
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response to a rate. For that reason, fully distributed costs are inade- 
uate for universal application in fixing maximum reasonable rates. 
such a rigid rule would prove impracticable. 

The final sentence in the proposed section 15a (2) is obscure. The 
necessity for proposed section 15a (3) is doubted, but it should be 
placed in section 3 of the act if it is enacted (R. 269-270). 

The above comments also apply to the proposed change in the rule 
of ratemaking for motor common carriers (R. 276) and for water 
carriers (R. 281). 

(SUPPLEMENTAL STATEMENT) 


The Commission’s concern is not primarily how the interest of 
particular carriers will be promoted, but how the proposed changes 
in the act will affect transportation as a whole. More important, 
its vital interest is in how will they affect the overall national interest, 
that is, the interests of shippers, articles of commerce, and localities, 
all of which are entitled to a balanced and efficient transportation 
service at nondiscriminatory and fair rates. The general public has 
the right to expect the Commission to speak for and protect its inter- 
ests since it is not organized for such a purpose (R. 1767). 

The Commission recommends strongly against the proposed addition 
to section 15a of the three “shall nots.” The suggested “shall nots” 
would nullify the present mandate of Congress in the national trans- 
portation polioy that the Commission shall so administer the act “as 
to recognize and preserve the inherent advantages of each” mode of 
transportation, and “to promote and foster sound economic conditions 
in transportation and among the several carriers * * * without * * * 
unfair or destructive competitive practices.” 


The Commission does not attempt to arrcree traffic between com- 


peting modes of transportation. It does believe, however, that it has a 
responsibility to so administer the act so as to afford shippers, as far as 
possible, a choice of transportation services at the lowest rates which 
are consistent with efficient service. At the same time all carriers 
should have an opportunity to render competitive service with a maxi- 
mum of ratemaking freedom, but with restraints against rates which 
would be mutually destructive as between the modes of transport, or 
within any particular mode, to the detriment of the public. 

If the three “shall nots” were inserted in the rule of ratemaking of 
section 15a, the Commission would be limited to one test in determining 
the reasonableness of a rate—whether the rate is compensatory. This 
would be highly impracticable and inimical to the maintenance of a 
sound transportation system. 

There is a great variation in the cost patterns of the various forms 
of transportation. Authorities agree that the constant or fixed portion 
of the total rail expense is approximately twice as great as the cor- 
responding costs for motor carriers, for example. It follows that the 
ratio of out-of-pocket or direct costs to total rail expenses is con- 
siderably smaller than the ratio of out-of-pocket costs to total motor 
carrier expenses. Thus, there are innumerable situations where the 
carrier with the higher total costs will have the lower direct costs, 
and vice versa. The low-cost form of transportation (all costs con- 
sidered) should normally be the ratemaking form. Within reason, 
other carriers should be permitted to meet the rates of the low-cost 
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carrier. A high-cost carrier should not be permitted to set the pace in 
ratemaking, and the Commission’s policy has not bound rates to the 
high-costs carrier. 

In many competitive situations it is proper for a carrier to establish 
a rate returning less than its full costs but which will cover its direct 
or out-of-pocket costs and contribute something to fixed cos‘s. How- 
ever, the three “shall nots” would leave high-cost carriers entirely free 
to estabilsh rates approximating their out-of-pocket costs for the sole 
purpose of capturing all of the traffic of competitiors which have 
lower full costs, but higher out-of-pocket costs. To put it bluntly, 
the proposed amendment of section 15a (1) would, in many instances, 
enable railroads to drive other forms of transportation out of busi- 
ress. In transportation, as in any other business, with the disappear- 
ance of competitors the rates of the victors in such a struggle would 
not long remain on the depressed competitive levels (R. 1768). 

No form of transportation should be expected to operate on an out- 
of-pocket cost basis, or on one approximating out-of-pocket costs, and 
it could not be expected that any would do so for very long. Accord- 
ingly, a carrier should not be permitted to reduce its rates to an out-of- 
pocket level for the purpose, or with the probable result, of depriving 
shippers of the service of other carriers with lower full costs. To 
avoid such a result, consideration of the effect of the rates on other 
forms of transportation is essential. 

By the railroads’ test of competitive freedom, services of other forms 
of transportation would be denied to the public in many cases. Motor 
carriers would be reduced in many instances to handling only traffic 
undesirable to the railroads for relatively short hauls. Shippers de- 
sire motor service and, as shown by many grants of operating rights 
over strong railroad opposition, railroad service has not been adequate 


to meet shippers’ needs. Motor service could be expected to deteri- 
orate. One of the basic issues then becomes, how much motor service 
an be dispensed with without undue sacrifice of the public interest. 
The public has come to depend on it in large measure for both pore 


and wartime needs. Water carrier service poses the same problem. 
There has been an express intention of Congress, shown by provisions 
of the Interstate Commerce Act, and by public expenditures on water- 
ways and highways, to encourage and preserve other forms of trans- 
portation. Motor transportation would not have developed as it has, 
and inland water transportation would not have recovered as it has 
since 1920, if the legislation now proposed had been in effect at an 
earlier date. 

The proposed changes will have far-reaching consequences in other 
respects. Proponents of the three “shall nots” minimize the difficul- 
ties which the [CC would face in protecting shippers and communities 
from unjust discrimination and undue prejudices and preferences. 
The proposed legislation would jeopardize many rate relations which 
have been worked out with extreme care over the years and which are 
the foundation of our marketing and distribution system. The in- 
terests of shippers and communities, like those of the carriers them- 
selves, would be injured by the disruption of these relations. 

Proponents of thin legislation have repeatedly emphasized that the 
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public will still be protected against rates that are unjustly discrimi- 
natory or unduly preferential and pm because it 1s not pro- 
posed to amend sections 2 and 3 of the act, which condemn unjust 
discrimination and undue preference and prejudice. Those sections, 
however, are not self-executing ; they are given force and effect through 
section 15 (1) which authorizes the Commission to erro just and 
reasonable rates to remove any unlawfulness, including undue preju- 
dice and preference as between shippers and localities, by prescribing, 
if necessary, the precise rates that will accomplish the purpose. The 
Commission’s powers under section 15 (1) would become ineffectual 
in this respect if the three “shall nots” were adopted, regardless of 
whether section 15 (1) isamended. This is supported by the fact that 
the railroads are now of the view that the power of the Commission 
to prescribe precise rates need not be restricted. This concession, sig- 
nificantly, is made contingent upon the adoption of the “shall nots” in 
section l5a (R. 1769). 

The Commission is required to take into account many factors in 
passing upon rate adjustments which involve more than the interests 
of the carriers alone. When called upon to take action, the Commis- 
sions’ chief concern is the economic impact of rate changes. Involved 
are shippers over a wide range of territory, and the pattern of. pro- 
duction and marketing not only of the particular commodity but of 
related and competitive commodities. A recent decision, Blackstrap 
Molasses from Louisiana to Twin Cities (292 ICC 573 (1954) ), illus- 
trates how many factors vital to the welfare of a wide variety of ship- 
per interests, including those of small business, are involved in what 
appears to be a mere matter of a rate reduction by a competing mode 
of transportation. Protection of the public au have Soon impos- 
sible aller the proposed revised rule of ratemaking (R. 1770). 


MILTON K. CUMMINGS 


The railroads have a proclivity for discriminatory rate cutting 
built into their cost structure. Because so much of their costs are 
fixed, regardless of traffic volume, they find it easy to regard only 
the incremental or out-of-pocket cost as the real cost of moving any 
newly acquired traffic. The proposal would sharpen this cost-cutting 
weapon by providing a minimum rate standard of direct ascertainable 
cost, presumably the same thing as out-of-pocket cost. 

The power of the railroads to take business from competing modes 
does not reflect superior efficiency. The fixed cost structure, their 
large size, and their diversified traffic are capabilities of economic war- 
fare which are irrelevant to efficiency. The exercise of these capa- 
bilities would commonly transfer traffic from the more efficient to the 
less efficient agency. 

The proposals especially threaten small shippers and communities 
who are not in a position to bargain for cut rates. 

Once the objective of destruction of competitors had been achieved, 
no further motive would remain for the railroads to continue depressed 
rates, and higher rates would be restored. 

The philosophy of the proposals is consistent. They would 
strengthen the big and correspondingly weaken the small (R. 1373- 
1374). 
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NATIONAL COAL ASSOCIATION 
(F. F. Estes) 


The effect is to remove from Commission consideration the realities 
of the market-place standards. It leaves this critical phase of regula- 
tion to the area of implied standards only. The use of full costs as 
the only factor in the determination of maximum rates ignores the 
many other elements of ratemaking which have been used and found 
desirable in the ascertainment of maximum rates. The effect would 
be to well nigh remove the element of “value of the service” or market 
demand as a consideration in ratemaking. 

It is recommended that section 15 (a) (2) of the act be amended to 
read as follows (R. 873-874) : 

In the exercise of its power to prescribe just and reasonable rates, the Com- 
mission shall give due consideration, among other factors, to the effect of rates 
on the movement of trafiic by the carrier or carriers for which the rates are 
prescribed, including but not limited to, the effect of such rates on the market 
competition encountered by shippers and receivers; to the need, in the public 
interest, of adequate and efficient railway transportation service at the lowest 
cost consistent with the furnishing of such service; and to the need of revenues 
sufficient to enable the carriers under honest, economical, and efficient manage- 
ment to provide such service. In all proceedings involving general rate in- 
creases, the burden shall be upon the carriers to prove that their operations are 
economical and efficient and that the additional revenues sought are required to 
maintain or improve such service at those standards, and prior to the granting 
of any such increases the Commission must so find. 

Section 17 (d) of the bill would repeal the present ratemaking rule 
as applied to water carriers. If the Commission’s jurisdiction over 
rates is limited to those within the range of maximum and minimum 
and the ratemaking rule is emasculated or repealed, so much authority 
will have been sheared off that its functions will be completely vitiated 
and nullified (R. 876). 


OHIO VALLEY IMPROVEMENT ASSOCIATION, INC. 
(Hudson Biery) 


The adoption of the proposals respecting ratemaking and the stand- 
ards applicable thereto would (1) immediately result in increased rail 
rates on noncompetitive traffic, and (2) confer upon carriers having 
substantial volumes of noncompetitive traffic and low direct. costs, an 
unfair advantage over carriers dependent upon competitive traffic, 
regardless of true economic efficiency as measured by comparative 
total costs. 

The balance of competitive forces would thus be impaired and a 
tendency toward monopoly set in motion which would result ultimately 
in higher costs to the public on all traffic (R. 1469). 


OSCAR MAYER & CO., RATH PACKING CO., GEORGE A. HORMEL & CO., 
JOHN MORRELL & CO. 


(Warren H. Wagner ) 


Under the proposals, it appears that the requirement that the Com- 
mission consider the effect of rates on the movement of traffic and 
hence on the carriers’ revenue, would be entirely eliminated, and 
consequently the value of the service would no longer be recognized 
as a yardstick for ratemaking. This has been one of the important 
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factors used in making freight rates and if costs alone are to control, 
nothing but unrealistic decisions can be expected. 

Under the proposed amendments, where the Commission is con- 
fronted with issues of unreasonableness and undue prejudice and 
preference in the same case, how can the latter issue be determined 
without considering the rates and traffic of other modes of transpor- 
tation? The meatpackers agree with the purpose of the proposal to 
disregard the effect on the rates and traffic of other modes in passing 
upon proposed rates, but believe that its adoption could lead to unfore- 
seen complications in administering section 3, concerning undue prej- 
udice and preference. Sole reliance on the out-of-pocket cost limita- 
tion on competitive rate reductions would unduly deplete carriers’ 
revenue and create objectionable discrimination between persons 
and places. 

Other questions raised by the proposal are whether railroads will 
be permitted to restore previous rates after reducing rates and wiping 
out competition, and whether rail and motor common carriers, with 
a freer hand in ratemaking, will arrange a working alliance and make 
shippers pay more for transportation in the future (R. 1789-1792). 


PROPERTY OWNERS COMMITTEE 
(William N. Maddox) 


The committee is opposed to the change in the rule of ratemaking. 
The proposed section 15 (a) does not include the present sound rule 
of ratemaking, but would substitute therefor the force of competition, 
the prescription of minimum and maximum charges, and a prohibition 
of excessive or unreasonable charges on traffic which is noncompetitive. 


The use of “full cost of performing the services to which they apply, 
exclusive of losses in other services” as a standard for maximum 
reasonable rates is unrealistic. The use of such a standard, as pointed 
out by the railroads, would not be consistent with the general basis 
and nature of the present rate structure, which is based upon many 
relevant factors, including the cost of service. The railroads suggest 
that their objective can be obtained by the addition of the three shall 
nots to present section 15 (a), and no objection thereto is taken if the 
ratemaking rule is further supplemented by the following: 

Providing such just and reasonable rates will cover the cost of performing the 
contemplated service and make a reasonable contribution to the general burden 
of each mode of transportation. Unless this is added, inevitably great volumes 
of traffic would be handled at out-of-pocket cost, with noncompetitive traffic 


subjected to excessive rates. The Commission must have authority to prevent 
rates which make no contribution to overhead (R. 1071-1072). 


TRANSPORTATION ASSOCIATION OF AMERICA 
(George P. Baker) 


While there was disagreement among factions of the association’s 
membership, the board of directors is not in favor of repealing sec- 
tion 15a of the Interstate Commerce Act, but recommends deleting 
that clause which requires the ICC to give consideration “to the effect 
of rates on the movement of traflic by the carrier or carriers for which 
the rates are prescribed”; and adding to section 15a a clause to the 
effect that it is the intention of Congress to permit the maintenance 
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of carrier credit and the attraction of equity capital. In taking this 
position, it did not have in mind any change in the principles of rate- 
making embodied in other portions of the act, and the interpretations 
thereof. It was agreed that the value-of-service concept of ratemaking 
should not be jeopardized. 

The association believes that the Commission should not use see- 
tion 15a as a basis for substituting its judgment for that of manage- 
ment as to the effect of proposed rates on carrier earnings. However, 
since the whole problem of revision of the rule of ratemaking has 
been greatly complicated by the proposals in the Cabinet Committee 
report, the association does not list the elimination of the phrase 
regarding “the effect of rates on the movement of traffic by the carrier 
or carriers for which the rates are prescribed” as a priority recom- 
mendation at this time. It does believe that the addition to section 
15a of the clause to the effect that it is the intention of Congress to 
permit the maintenance of carrier credit and the attraction of equity 
capital is important (R. 374-375). 


UNITED FRESH FRUIT AND VEGETABLE ASSOCIATION 
(Durward Seals) 


The effect of this provision would be to free railroads and motor 
carriers of all competitive restraints and encourage unfair practices. 
With the greater financial resources of the railroads, motor carriers 
would eventually be driven to the wall, and shippers of fruits and 
vegetables would be deprived of services now available to them. 
cn are entitled to have all forms at their disposal, but they would 
not if the proposed bills are enacted (R. 1122). 


WATERWAYS FREIGHT BUREAU 
(Harry C. Ames) 


The proposed rules of ratemaking implement the proposals to elim- 
inate the power of the Commission to prescribe exact (or maximum 
and minimum) rates, and the present provision in section 305 (c) of 
the act, which states that: 


Differences in the classifications, rates, fares, charges, rules, regulations, and 
practices of the water carrier in respect water transportation from those in effect 
by a rail carrier with respect to rail transportation shall not be deemed to con- 
stitute unjust discrimination, prejudice, or disadvantage, or an unfair or destruc- 
tive competitive practice, within the meaning of any provision of this Act. 

Under the proposed provisions the Commission will be precluded 
from considering the effect of reduced rates on any other mode of 
transportation, or whether they are lower than necessary to meet the 
alleged competition. This restriction on the Commission’s authority 
will also preclude courts from considering these matters. Barring 
the Commission from considering the “relation of such charge to the 
charge of any other mode of transportation,” if applied retroactively, 
would have invalidated in the past all decisions in which the Commis- 
sion, following its congressional mandate in the so-called Denison Act 
of 1948, prescribed barge-rail rates differentially lower than all-rail 
rates. If it was considered desirable in the past to prevent unfair and 
destructive practices within the railroad industry by conferring upon 
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the Commission the power to prescribe minimum and exact (maximum 
and minimum) rates, it is even more desirable to prevent such prac- 
tices in the competition among different agencies of transportation 
(R. 488-489). 

Under the proposed amendments the Commission could not con- 
demn a rate unless it found that it constituted “less than a reason- 
able minimum charge,” which means (according to the definition 
in the Advisory Committee’s report) a charge not less than the direct 
ascertainable cost of producing the service. There is no objective way 
of ascertaining this cost as to any particular commodity, and if it 
were possible, such a determination should not be the sole criterion 
for the condemnation of a competitive rate. As observed by the 
Commission in Petroleum Between Washington, Oregon, Idaho, and 
Montana (234 I. C. C. 609), it was given the power to fix minimum 
rates primarily for the purpose of preventing destructive rate wars 
and promoting financial stability of the transportation agencies, and 
its duty in the exercise of that power is not done if it allows competi- 
tive rates to gravitate to the lowest possible level. (Other decisions 
cited, R. 491-494.) Since 1930, competition has effectively regulated 
the quantum of rates. The task of the Commission now is the regu- 
lation of the competition, but in the proposed amendment to section 
15 (a), the Commission is told, in effect, that in cases involving com- 
petition it can consider everything but the effects of the competition 
(R. 490-494). 

To show the purpose of section 305 (c), which would be eliminated, 
the witness quoted from the legislative history of the 1940 act, and 
from the decision of the Supreme Court in Diaie Carriers, Inc. v. 


United States, case No. 233, October term 1955, in which the Court 
said: 


It is recognized in the debates on the bill that became Transportation Act 
of 1940, that manipulation of rail rates downward might deprive water carriers 
of their “inherent advantages” and therefore violate the act. It was empha- 
sized that one of the evils to be remedied was cutthroat competition whereby 
strong rail carriers would reduce their rates, putting water carriers out of 
business. The proposed legislation would do away entirely with the specific 
provisions for the protection of the water-carrier industry (R. 494-497). 


The witness responded to certain questions, as follows: The rail- 
roads have the same right of protesting and securing suspension of 
rates as the water or motor carriers. Joint rail-barge rates on car- 
load traffic exist only in a limited number of cases, and in view of 
the high transfer cost, the water carriers do not favor these arrange- 
ments and have discontinued participating in them since 1947. On 
the question of whether or not the present policy of the Commission 
protects a high-cost transportation system against reduced rates 
offered by a lower-costmode, the Commission has consistently stepped 
into the competitive struggles between the different carriers and 
stopped any downward spiraling of rates so that they should not 
gravitate to the bottommost level of the reasonableness, considering 
in such situations not only the compensatory feature of a rate on any 
individual commodity, but also the effect on other commodities and 
on other carriers. It has not been the Commission’s purpose to pre- 
vent a rail carrier from making a reduction where such reduction 
is justified, but to protect the rate structure and the transportation 
system as a whole (R. 499-515). 
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In response to a question whether a railroad should be prevented 
from reducing a rate if it returns fully distributed costs plus age 
if the rate might have a harmful effect upon a competing mode, the 
witness filed a supplemental statement summarized as follows: 

If only 1 commodity and 1 movement could be considered, the 
answer is in the negative. But each major change in a rate must be 
considered in its relation to the rate structure as a whole. The total 
transportation burden must be distributed among the thousands of 
commodities in such a fashion that they all will move, or on the basis 
of what the traflic will bear. Considering the wide range of rail rates, 
it is easy to select a commodity, reduce the rate, and still earn full 
costs, but when the burden is eased on that commodity the slack must 
be assigned to another or the entire rate structure will be undermined 
(R. 1678). 

Assume there is a rail rate high enough to cover full costs and a 
profit, and a water rate lower in recognition of lower cost and inferior 
service, but also presumed to cover full costs and a profit. If the rail 
rate is reduced to the level of the water rate, the latter must be reduced 
if the carrier hopes to continue handling the traffic, and if the Com- 
mission must permit one it must permit the other. The resulting 
downward spiraling of rates can do no permanent good. The time to 
stop a rate war is in the beginning. 

he reduction of a rate is not so simple as some of the protagonists 
of absolute freedom believe. Full power should continue to reside in 
the Commission to curb competitive excesses and preserve the rate 
structures of all modes (R. 1679). 


WATERWAYS FREIGHT BUREAU 
(W. Y. Wildman) 


The railroads desire an amendment to the rule of ratemaking which 
will require the Commission to disregard the effect of rail rates on 
other modes of transportation. If Congress accedes to that request, 
it will spell the end of water transportation. 

In 1940, Congress recognized a need for protecting the water car- 
rier industry and had a similar provision (sec. 305 (c)) put into the 
act. It was also recognized that in order for water carriers to partici- 
pate in traffic in competition with railroads a differential in rates must 
exist in favor of the water carrier. This policy was affirmed by the 
Supreme Court of the United States in pnts G.S.R. Co. v. United 
States (340 U. S. 216), where it was said that rate differentials were 
justified because barge service is worth less, and that to require rate 
parity would send all freight to the railroads, The incorporation of 
the provision suggested by the railroad industry along with other 
proposals, would take away any protection that the water carriers now 
have (R. 973-976). 


WATERWAYS FREIGHT BUREAU 
(C. E. Childe) 


Present regulation is only partially successful in preventing dis- 
criminations which permeate the railroad rate structure today, and 
which are increasing. The proposed bills, which would deprive the 
Interstate Commerce Commission of the power to consider the rates 
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of other forms of transportation in fixing railroad rates, would greatly 
increase discriminations which would be destructive to carriers and 
injurious to our national commerce. Present regulations should be 
tightened, instead of loosened, to require that rates of all carriers 
should bear a reasonable relationship to the cost of performing the 
transportation service under efficient and economical management, and 
should be free from unjust discriminations against competing shippers, 
as well as competing carriers (R. 1643). 


Additional opponents 

American National Cattlemen’s Association, Lee J. Quasey (R. 
1816). 

California Farm Research and Legislative Committee, Charles S. 
Gubser (Member of Congress), (R. 805). 

California Grape & Fruit Tree Leagues, E. Alan Mills (R. 1125). 

Fargo (North Dakota) Chamber of Commerce, J. I. Finsness (R. 
999). 

Local 557, Baltimore, Md., Ralf S. Norton (R. 1268). 

Mississippi Valley Barge Line Co., G. C. Taylor (R. 1681). 

National Council of Farmer Cooperatives (R. 1686-1687). 

National Live Stock Producers Association, Lee J. Quasey (R. 1816). 

National Retail Dry Goods Association, Robert H. Smith (R. 1004). 

National Rivers and Harbors Congress, Overton Brooks (Member 
of Congress), (R. 1607). 

National Wool Growers’ Association, Lee J. Quasey (R. 1816). 

North Atlantic Ports Conference, A. C. Welsh (R. 997). 

Ohio River Co., Morris Creditor (R. 1611). 


Pacific American Steamship Association, Ralph B. Dewey (R. 
1001). 

Public Service Commission of Wisconsin, A. Wilford Lawson (R. 
519). 

Truck-Trailer Manufacturers Association, Inc., Marvin J. Barloon 
(R. 1347-1350). 


V. Lona-ann-Snort Hav CrLavses 


Provisions of Interstate Commerce Act 

Section 4 (1) of the Interstate Commerce Act prohibits any common 
carrier subject to part I or part ITI thereof from charging or receiving 
any greater compensation for the transportation of passengers, or like 
kind of property, for a shorter than for a longer distance over the same 
line or route in the same direction, the shorter being included within 
the longer distance, or from charging any greater compensation as a 
through rate than the aggregate of the intermediate rates. The sec- 
tion further provides that upon special application the Commission 
may, in special cases, after investigation, authorize such carriers to 
charge less for the longer than for the shorter distance, and from time 
to time prescribe the extent to which such common carriers may be 
relieved from the provisions of the section. In exercising such author- 
ity, the Commission may not permit the establishment of any charge 
to or from the more distant point that is not reasonably compensatory 
for the service performed, nor grant such authorization on account of 
merely potential water competition not actually in existence. 
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Amendments proposed by H. R. 6141, H. R. 6142, and H. R. 6208 


Section 4 of H. R. 6141 and H. R. 6142 would amend section 4 (1) 
of the act so as to eliminate, the procedural requirement that common 
carriers subject to part I and part III of the act obtain approval of 
the Commission prior to charging less for a longer than for a shorter 
distance, and permit such carriers to charge less for longer than for 
shorter distances if the charge is necessary to meet actual competition 
and does not result in less than a just and reasonable minimum charge. 
Section 4 would also amend section 4 (1) of the act so as to delete 
the prohibition against such common carriers charging any greater 
compensation as a through rate than the aggregate of the intermediate 
rates. 

H. R. 6208 would amend section 4 (1) of the act by deleting the 
requirement that the Commission may not permit the establishment 
of any charge to or from a more distant point that is not reasonably 
compensatory for the service sapteninad. H. R. 6208 would also 
amend section 4 (1) of the act so as to permit carriers operating over 
circuitous lines or routes, subject only to the standards of lawfulness 
set forth in part I or part ITI of the act and without special authori- 
zation, to meet the charges of other such carriers operating over more 
direct lines or routes to or from competitive points. 


Purpose of amendments 

The purpose of amendments made by H. R. 6141 and H. R. 6142 
is to relieve rail and water common carriers of the burden of obtaining 
prior approval of the Commission before charging less for longer 
than for shorter distances, and remove the prohibition against such 
common carriers charging any greater compensation as a through 
rate than the aggregate of the intermediate rates. 

The purpose of the amendments made by H. R. 6208 is to remove 
from section 4 the so-called reasonably compensatory provision, and 
to make the section self-operating with respect to the right of a cir- 
cuitous route to meet the rate or rates legally established between 
competitive points over the more direct routes. 

[Note: The Department of Commerce suggested amendments in its testimony 


which modified the provision in H. R. 6141 and H. R. 6142 eliminating the aggre- 
gate-of-intermediates clause. ] 


Testimony 
DEPARTMENT OF COMMERCE 


(Sinclair Weeks, Secretary; Louis S. Rothschild, Under Secretary for 
Transportation ) 


Section 4 which presently requires rail or water common carriers to 
obtain prior Commission approval for charging less for longer than 
for shorter distances over the same line or routes interferes with the 
freedom of such carriers to fix competitive rates. Motor common car- 
riers are not subject to the long- and short-haul prohibition. With 
the exception of instances where a departure from the long- and short- 
haul prohibition of section 4 is involved, the railroads and water car- 
riers under the law have the duty and right to initiate, publish, and 
file reasonable rates with the Interstate Commerce Commission with- 
out first obtaining its consent. There is no valid reason why this 
should not be done in every instance. Under the present long- and 
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short-haul clause much time, effort, expense, and delay are involved 
in making an application to the Commission for permission to file a 
tariff. The purpose of the amendment is to relieve the rail and water 
carriers of this burdensome procedure in the presence of competition 
(R. 182). 

The justification for continuing the special licensing procedure pres- 
ently required for long- and short-haul adjustments in competitive 
situations is questionable, for the Commission issued only 77 denial 
orders in response to the 1,421 applications that were filed for long- 
and short-haul relief during the year ending October 31, 1955. Of 
267 petitions filed for the modification of outstanding orders under 
the section, only 18 were denied during the same period (R. 182). 

There would seem to be little, if any, possibility of a return to the 
conditions which led to the enactment of the fourth section. The Com- 
mission’s minimum rate power could be employed to correct any 
unreasonably low rates. Intermediate points would be amply pro- 
tected against unreasonably high or unjustly discriminatory rates by 
the Commission’s maximum rate authority and authority to deal with 
the section 3 violations. Moreover, intermediate points have addi- 
tional protection from the ready availability of competing carriers 
who would move into the field upon the invitation of high rates 
(R. 184). 

The advisory committee’s report and the supporting legislation, 
contrary to the opinion in some quarters, does not advocate outright 
repeal of the fourth section. The substantive provisions of the fourth 
section remain unchanged. All that has been done is to effect a pro- 
cedural change. Coupled with the other provisions of the act, the 
modified fourth section would adequately protect against unlawful 
discrimination (R. 1747). 

The Department therefore believes that its position with respect to 
the revision of the long- and short-haul clause is sound and practical 
(R. 1747). Rail and water carriers would have the right of initiat- 
ing long- and short-haul departures by filing with the Commission in 
exactly the same way as all other rates are filed. The suspension 
procedure would give competing carriers and interested shippers and 
localities adequate protection prior to application of the rates. Sec- 
tion 3 remains unchanged for protection against unjust discrimination 
(R. 183). At the same time, the elimination of the procedural bur- 
dens will be a great boon to traffic managers for shippers and the rail 
and water carriers in the use of published tariffs when checking 
effective rates (R. 1747). 

Section 4 of the bill also amends section 4 (1) of the act so as to 
delete the prohibition against a rail or water common carrier charg- 
ing “any greater compensation as a through rate than the aggregate 
of the intermediate rates.” Although no provision is made for grant- 
ing relief from this provision of the section, the Supreme Court has 
held that the Commission has such power (Patterson v. L. and N. Rail- 
road, 269 U. 8.1). 

The recommendation of the advisory committee report was intended 
to eliminate the necessity for obtaining prior approval for charging 
greater compensation as a through rate than the aggregate of the 
intermediate rates. It was also intended that rail and water common 
carriers should continue to be prohibited from charging more as a 
through rate than the aggregate of the intermediate rates except in 
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those instances where any or all of the single factor rates used to make 
up the aggregate of intermediate rates were established by the carrier 
to meet competition. : : 

Since the bills, by inadvertence, do not accomplish the last-mentioned 
objective, the Department suggests the following language for this 
purpose, : 

Section 4, paragraph (1) of section 4 of the Interstate Commerce 
Act, as amended, is amended to read as follows: 

(1) It shall be unlawful for any common carrier subject to this part or part 
III to charge or receive any greater compensation in the aggregate for the trans- 
portation of passengers, or of like kind of property, for a shorter than for a 
longer distance over the same line or route in the same direction, the shorter 
being included within the longer distance, or to charge any greater compensation 
as a through rate than the aggregate of the intermediate rates subject to the 
provisions of this part or part III except in cases where any or all of the single 
factor rates used to make up the aggregate-of-intermediate rate has been estab- 
lished by the carrier to meet competition, but this shall not be construed as 
authorizing any common carrier within the terms of this part or part III to 
charge or receive as great compensation for a shorter as for a longer distance: 
Provided, however, That such common carrier may charge less for longer than 
for shorter distances for the transportation of passengers or property if the 
charge established to or from the more distant point (a) is unnecessary to meet 
actual competition of another carrier or carriers, and (b) is not less than a just 
and reasonable minimum charge. 


Just as in the case of the long-and-short-haul clause, the purpose 
of the amendments is to do away with the unnecessary burden of 
obtaining relief from the Commission prior to publication of the rates. 
The Department believes that the pubitie interest is not being served 
by the requirement that carriers obtain prior approval before putting 
into effect rates of this character. The Dépastatent also believes that 
permitting carriers to charge greater than the aggregate of the inter- 
mediate rates under such circumstances would parallel the principles 
applied by the Commission in granting relief from the present prohi- 
bition (R. 184-185). 


AMERICAN BARGE LINES, INC.; COMMERCIAL BARGE LINES, INC. ; 
COMMERCIAL TRANSPORT CORP., INC.; UNION BARGH LINE CORP. 


(J. Haden Alldredge) 


Prior to the ae fourth section principles, the rail carriers had 


indulged in substantial and serious discriminations among shippers, 
communities, and markets. The lack of an effective control over this 
type of discrimination in the original act (the first attempt at control 
having proved ineffective), the railroads were able, for one thing, to 
drive boat lines from the inland waterways. Interior cities such as 
those in the intermountain region felt their chances for economic de- 
velopment circumscribed and limited. Demand was made upon Con- 
gress to correct the situation. A tightening of the fourth section was 
the result. 

While the pending bills do not propose outright repeal of the fourth 
section (although they would omit the aggregate-of-intermediates 
clause), the proposed changes in the law if enacted, would virtually 
strip section 4 of its effectiveness by permitting the rail carriers to 
disregard the long-and-short-haul principle in establishing rates “nec- 
essary to meet actual competition of another carrier or carriers.” 
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This change in the fourth section would undoubtedly signal a return 
to the conditions that prevailed prior to 1910. It would probably 
drive barge-line transportation from the inland waterways and rees- 
tablish, in time, most of the objectionable and injurious discrimina- 
tions against communities, markets, and shippers. Motor transporta- 
tion also would be seriously affected (R. 1699). 


AMERICAN SHORT LINE RAILROAD ASSOCIATION 
(J. M. Hood) 


Since the fourth section is a source of much controversy and since 
H. R. 6208, endorsed by the Commission, would go a long way toward 
facilitating rail carriers in meeting competition, it is suggested that 
H. R. 6208 be enacted and the change proposed in H. R. 6141 be 
deleted (R. 889). 


AMERICAN TRUCKING ASSOCIATIONS, INC. 
(James F. Pinkney) 


The trucking industry opposes these proposals. Should the fourth 
section be repealed, it is possible that the Commission might feel 
constrained to hold that Congress had intended to repeal not only the 
specific provision but also the principles of preference and discrimi- 
nation which underlie it. The danger that this might happen is far 
more disturbing than the present text of the fourth section. The 
report of the Cabinet Committee proposes to give carriers the statutory 
right, without prior approval by the Commission, to charge more for 
a short haul than for a long haul, or to charge more for a long haul 


than the aggregate of the charges for intermediate hauls, subject only 
to the nominal requirements that the rate is needed to meet actual 
competition and that it is not less than a minimum reasonable rate. 
The prospects for discriminatory ratemaking would be overwhelm- 
ing (R. 856). 

ASSOCIATION OF AMERICAN RAILROADS 


(Jervis Langdon, Jr.) 


The railroads have long advocated total repeal of section 4 of the 

act, but in the interest of avoiding controversy they suggest that H. R. 
6208, introduced at the request of the Commission, be considered. The 
amendments would accomplish two things. First, it would be unneces- 
sary for railroads operating over circuitous routes to seek authoriza- 
tion from the Commission to depart from the requirements of section 4 
when they desire to meet the competition of railroads operating over 
direct routes. The original intent behind section 4 was to control the 
ratemaking of direct-line railroads in competition with other forms 
of transportation, not circuitous-line railroads. Second, in author- 
izing a lower rate to the more distant point the ICC would no longer 
be required to determine if that rate would be reasonably compensa- 
tory. In support of this amendment, the Commission stated, and the 
railroads agree, that— 
* * * carriers should not be required to secure our permission for the publi- 
eation of rates over circuitous routes equivalent to the going rates over direct 
routes when in their managerial discretion such rates are necessary because of 
competitive factors (R. 541-544). 
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In response to questions, the witness answered as follows: 


Under H. R. 6208 a circuitous rail line would be permitted to meet the com- 
petition of a direct rail line without any special authority from the ICC, This 
would encourage intrarailroad competition. The rates over the circuitous routes 
would stil“be subject to sections 1, 2, and 3 of the act, and thus would have 
to be reasonably compensatory. If a circuitous line published a reduced rate 
to meet the competition of a direct line, it would still be subject to protest and 
suspension on the ground that it was noncompensatory (R. 552-553). 


ATLANTA FREIGHT BUREAU 


(C. B. Culpepper) 


This proposed revision of section 4 would permit rail carriers to 
publish any rate they desired on the mere claim of meeting competition 
without the burden of showing the need therefor. It would place the 
entire burden of proof on complaining shippers located at competitive 
intermediate points. It is contrary to the interest of single-line towns 
and cities, and there is danger of harm to their economic growth. The 
long-and-short-haul provisions are the most effective means afforded 
by the act for the prevention of excessively long indirect routes with 
consequent waste of revenue. 

H. R. 6208, suggested by the Commission, appears sufficient to pro- 
tect the carriers. In addition it retains the aggregate-of-intermediates 
clause which is important. In many instances, lack of such a clause 
would leave shippers and carriers alike with relatively high-class rates 
on low-grade commodities moving in bulk, resulting in curtailment 
of regular interterritorial movements (R. 1235-1236). 


GARTLAND STEAMSHIP COMPANY 


(Arthur C. Sullivan) 


This company is most anxious to improve its position as a common 
carrier on the Great Lakes, and to finance with its own means the con- 
struction or conversion of vessels for the common-carrier trades. The 
single important deterrent in its plans is the policy of the Interstate 
Commerce Commission in granting the railroads relief from the long- 
haul-and-short provisions of the Interstate Commerce Act, by which 
the rail carriers are permitted to reduce rates by unreasonable amounts. 
In obtaining this relief, it is necessary for the rail carriers only to 
show that the possibility of water competition exists to obtain a reduc- 
tion in rate. Sinks the war, the rail carriers have pursued this policy 
to such an extent that they have frequently obtained rate reductions 
on traffic on which it was impossible for water carriers to compete 
(R. 3-1584). 


GREAT LAKES SHIP OWNERS ASSOCIATION 
(John H. Eisenhart, Jr.) 


If the elimination of the words “reasonably compensatory” is accom- 
plished, the net result will be that waterlines might just as well go 
out of business. , 

H. R. 6208 is by no means noncontroversial. This proposal itself can 
go a long way in emasculating section 4, the one section that has prob- 
ably done the most to permit the water carriers to survive. Since 
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“reasonably compensatory” appears only in section 4, if it is elimi- 
nated, the courts can be expected to follow the doctrine that Congress 
would not do a useless thing, and will accept the elimination as an 
intent to change the present interpretation given to the section. Thus, 
the railroads will be relieved from making any substantial showing 
jn connection with competitive fourth-section rates. 

H. R. 6208 will not simplify tariffs and the Commission’s work. 
Instead of one fourth-section order covering all carriers participating 
in a reduced rate at present, a separate order for each line would have 
to be issued under this bill. The determination of the actual short line 
poten particular points would have to be made by the Commission’s 
stall. 

There is no restriction in the bill as to what type of direct rate the 
circuitous lines can meet—it may be the rate of a direct waterline, or 
a direct rate without the fourth-section being involved (R. 1593-1595). 


INTERCOASTAL STEAMSHIP FREIGHT ASSOCIATION 
(Harry 8S. Brown) 


Other sections of the act provide no remedial substitutes for the 
fourth section. If the “reasonably compensatory” requirement is 
removed, the heart will be taken out of that section. Ifthe proposal is 
enacted, no doubt the phrase “necessary to meet actual competition” 
will be interpreted to mean that the rail rate can be reduced at least 
to the waterline rate. Since the water route is slower and has other 
disadvantages, the water carrier would be eliminated from the com- 
petitive picture (R. 1044-1045). 

Contrary to statements that H. R. 6208 is noncontroversial, the 
intercoastal carriers object to it. If a railroad under this proposal 
met the charges of a water competitor, the fourth-section prohibition 
would not come into play. Shippers would choose the rail route be- 
cause of superior service, and the water carrier thus would be elimi- 
nated from the movement (R. 1046). 


INTERSTATE COMMERCE COMMISSION 
(Anthony F. Arpaia) 


Since under the proposed amendment it will still be unlawful to 
charge less for longer than shorter distances unless necessary to meet 
actual competition, the removal of the requirement of obtaining prior 
approval for fourth-section departures might well be more burdensome 
to the carriers. They would be subject to prosecution for willful 
violation with the burden of showing that the lower rates were neces- 
sary to meet actual competition and were not less than reasonable 
minimum rates. Conceivably, there might be trial by jury, a proven 
inadequate method of regulating transportation rates. 

The advisory committee report is in error in stating that relief is 
accorded “usually after a hearing.” In the year ending October 31, 
1954, 1,244 applications were filed, only 43 were denied, and only 21 
were the subject of hearings. 

The proposal would restore the situation which existed before 1910 
(R. 263-265). 

H. R. 6208 is proposed to make the fourth section of the act self- 
operating with respect to the right of a circuitous route to meet the 
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rate or rates legally established between competitive points over the 
more direct routes. No further authorization from the Commisison 
would be required other than the standards laid down by other sections 
of the act. The so-called reasonably compensatory provision would be 
removed from section 4. This would eliminate from section 4 all of the 
unnecessary refinements of the long- and short-haul principle, termi- 
nate our responsibility with respect to fourth-section departures over 
circuitous routes, and limit the Commission’s jurisdiction to authoriza- 
tions of relief over direct routes, upon application and after investiga- 
tion, where special justification for such relief is shown. Public 
interest has not been served by the imposition of the burdensome 
restrictions in question, as shown by experience and expressions of 
carriers and shippers alike. The legislative history of this section has 
been very controversial. It is clear that this matter should be within 
the managerial discretion of the carriers. Since the Commission is 
constantly seeking assurance that all rates subject to its jurisdiction, 
including those published under section 4, are not unjust or unreason- 
able, or unduly discriminatory, it is not believed that the proposed 
amendment would detract substantially from the Commission’s juris- 
diction, but would allow it more discretion in the administration of 
this section. 

It is the Commission’s view that the central principle of the fourth 
section, namely, control of departures from the long- and short-haul 
principle over the direct routes, is sound and should be retained, and 
that enactment of the proposed amendment would serve to streamline 
section 4, enhance the Commission’s administrative effectiveness, and 
relieve the carriers of an unnecessary burden (R. 286-288). 


MARINE TRANSPORT LINES, INC. 


(Marsh P. Schlefer) 


The provisions of H. R. 6208 would permit the circuitous railroads 
to meet the rates of direct line railroads, without the necessity of 
obtaining permission under section 4 of the Interstate Commerce Act. 
Although the ultimate purposes of the legislation are not objection- 
able, the form which the legislation takes in this bill is, primarily 
because it eliminates the so-called reasonably compensatory provision, 
which has been in the statute since 1920 and has been elaborately de- 
fined by the Commission. From the wording of the amendment it is 
difficult to tell whether the Commission intends to approve railroad 
departures from the long- and short-haul clause even though the rate 
is less than compensatory, or whether it means that it would have to 
find the proposed rate compensatory in any event. If the latter is the 
fact, then there is no reason to eliminate it from the statute, and in 
case the former is the fact, it would open up a competitive struggle 
for traffic between water carriers and competitive railroads, without 
regard to the compensatory nature of the rate (R. 1054). 

The Commission has generally held that even where section 4 rates 
are not involved, where reasonable minimum rates are concerned the 
railroads would have to have reasonably compensatory rates. The 
proposed amendments would leave a strong implication that Congress 
no longer intended rates departing from section 4 of the act to be 
“reasonably compensatory.” 
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The proposed amendments, as they are presently worded, appar- 
ently would also permit rail carriers to meet the circuitous routes of 
-arriers subject to part III, without the necessity for an application for 
relief under section 4. The proposed legislation should be amended 
to provide that any such carrier or carriers operating over a circuitous 
line or route may, subject only to the standards of lawfulness set forth 
in other provisions of the act and without further authorization, meet 
the charges of such carrier or carriers of the same type operating over 
a more direct line or route. Such an amended wording would permit 
circuitous railroads to meet the direct line or ratemaking routes of 
other railroads but would not permit the circuitous railroads to meet a 
direct. line of a water carrier, or vice versa. Should the Congress 
decide to retain the “reasonably compensatory” provision in section 4, 
the Commission should, in passing upon whether a proposed rate were 
reasonably compensatory, take into consideration the service routes 
moving over circuitous routes (R. 1053-1056). 


NATIONAL ASSOCIATION OF RAILROAD AND 
UTILITIES COMMISSIONERS 


(Austin L. Roberts, Jr.) 


The association favors the enactment of H. R. 6208. It will remove 
a major barrier in the path of further tariff simplification, will save 
the carriers’ and the Commission’s time, labor, and funds, will not af- 
fect. the competitive situation between rail and other forms, and will 
not adversely affect the public interest and the national transportation 
policy (R. 1841-1842). 
NATIONAL GRANGE 


(Lloyd C. Halvorson) 


The Grange favors retention of the long-and-short-haul clause but 
believes that the Interstate Commerce Commission should be in- 
structed to grant relief readily from the fourth section whenever the 
carrier's purpose is to make him more competitive, provided that the 
rate is still compensatory (R. 1334). 


NATIONAL INDUSTRIAL TRAFFIC LEAGUE 


(John R. Staley) 


The League, by a great majority, has been on record as favoring the 
repeal of section 4. The controversial nature of this matter is recog- 
nized, but it is believed that the provisions of H. R. 6208, introduced 
at the request of the Commission and supported overwhelmingly by 
shippers, is not controversial. The adoption of this bill will greatly 
benefit the shipping public, will save large sums of money for the 
carriers, and will facilitate the transaction of business between car- 
riers and shippers. 

The League and the railroads in 1951 established a tariff research 
group to analyze tariff difficulties and to make, and implement, recom- 
mendations designed to remove unnecessary tariff complications. 
While this group explored every area of potential simplification and 
came up with many answers, it reached a point in 1953 where further 
substantial improvement of tariffs was blocked by the requirements 
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and limitations in connection with the granting of fourth-section 
relief (R. 420-421). 

In supporting H. R. 6208, the League recommends no substantive 
change in the Commission’s administration of section 4, but seeks 
only a change which will rid tariffs of unnecessary complexities and 
permit simplified tariff publications. Circuity limitations, and other 
restrictions currently imposed in connection with the granting of 
fourth-section relief, are in many respects contrary to the basic ele- 
ments of simplification, and they tend to defeat clarity and certainty 
in rate schedules. 

Rate tariffs are many times as voluminous as it is necessary, simply 
because orders prescribing fourth-section relief have made it compul- 
sory to establish, singly or in combinations, specific routes, various 
circuity tables, formulas for determining authorized maximum dis- 
tances, and purely arbitrary and artificial limitations. The publica- 
tion in tariffs of specific routes from every origin to every destination 
contributes more to their volume than any other publication require- 
ment (R. 421-422). 

Rates ordinarily reflect mileage, but carriers frequently have cir- 
cuitous routes over which they desire to meet the rates of the direct 
routes. The “reasonably compensatory” requirement in the present 
law is construed as applying to circuitous routes as well as direct 
routes, and the Commission, in nearly every case in which fourth- 
section relief was accorded, has imposed certain limitations on the level 
of the rates at intermediate points. The relief granted with such 
restrictions places on the carrier the burden of determining in some 
manner what routes can be used and what routes cannot. Determining 
the routes over which relief is granted is a problem of considerable 
magnitude, in view of the complex nature of the country’s railroad 
system. The League’s files are replete with instances of extensive 
enlargements of simple tariffs because of fourth-section orders. The 
shippers do not want more routes, they want fewer pages in the 
tariffs (R. 423-424). 

There followed numerous examples of complexities entailed in com- 
plying with fourth-section orders (R. 425-436). 


NATIONAL LIVE STOCK PRODUCERS’ ASSOCIATION, AMERICAN NA- 
TIONAL CATTLEMEN’S ASSOCIATION, NATIONAL WOOL GROWBERS’ 


ASSOCIATION 
(Lee J. Quasey) 


The proposals to amend present section 4 would repeal two very 
important provisions; namely, the burden of the carriers to justify 
lower rates for greater distances before they go into effect, and the 
aggregate-of-intermediates clause. 

In its present form the fourth section gives shippers a protection not 
afforded by other sections of the act. The mere existence of competi- 
tion should not be used as a cloak of immunity around practices that 
are prima facie discriminatory, as charging lower rates for greater 
transportation. Making competition the magic password to avoid 
prior justification of such lower rates amounts to an outright repeal of 
the section. 

That through rates should not exceed the sum of the local rates be- 
tween the same points is a fundamental principle which has. been 
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recognized for many years. It is important to many shippers and 
involves substantial sums of money. Elimination of the clause would 
result in unnecessary procedural burdens and in probable costly and 
extensive litigation (R. 1814-1815). 


NEW ENGLAND GOVERNORS’ COMMITTEE ON PUBLIC 
TRANSPORTATION 


(Donald W. Campbell) 


The repeal of the substantive provisions of section 4 of the act relat- 
ing to long-and-short-haul discrimination is not favored. The type 
of local discrimination against which this section of the act is directed 
has long been a source of public dissatisfaction. Most State statutes 
and some State constitutions prohibit this type of discrimination. 

The proposed change in procedure regarding the granting of relief 
from the fourth section, however, is favored. Although the Com- 
mission has been liberal in granting departures where economically 
justified, the necessity of obtaining prior approval has probably in- 
vited litigation in situations where actual damage to shippers and 
localities has been more apparent than real. As long as the oppor- 
tunity for challenging the validity of long-and-short-haul violations 
is still open, unjust discrimination can be controlled satisfactorily 
(R. 863). 

NORTH DAKOTA PUBLIC SERVICE COMMISSION 


(John M. Agrey) 


The proposal would be beneficial only to larger communities and 


shippers at competitive points. Smaller intermediate communities 
would be subjected to higher rates for transportation service in order 
to absorb the railroads’ loss of revenue to more distant competitive 
points (R. 794-795). 


SEARS, ROEBUCK & CO. 
(John C. Allen) 


Other provisions of the act afford protection against undue prefer- 
ence and prejudice, provided the proposed bills were modified so that 
the burden of proof in the event of alleged preference would be upon 
the carrier rather than on the shipper (R. 1453). 


SOUTHERN PINE ASSOCIATION 
(BE. C. Schmitt) 


The provisions of H. R. 6208 are supported. If enacted, the rail 
lines would be saved endless redtape, and shippers would welcome 
the tariff simplication which it would enable. It is felt, however, that 
some provision should be added which would stop the willful delaying 
of rail equipment such as prompted the Commission to issue service 
order No. 910 (R. 1471-1472). 


INTERMEDIATE RATE ASSOCIATION 


(Loren W. Markham, Spokane (Wash.) Chamber of Commerce) 


Prior to 1918, wholesalers and manufacturers in the intermountain 
areas were penalized by discriminatory long-short haul practices. The 
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adverse rates had an impact upon the growth and development of the 
entire area. Not until 1918, when the ICC granted terminal rates to 
the intermountain territory, and 1920 when the reasonable-compensa- 
tory amendment to the fourth section of the act was adopted, did the 
area start to develop commercially and industrially (R. 387-389). 

The arguments presented by proponents of the bill are the same 
arguments expressed for the Pettengill bill in 1937-38, and there is no 
reason to believe that the arguments are more valid now than in the 
past. Railroads still are the dominant mode in determining rates in 
the area. 

The proposed legislation would eliminate the “reasonably compensa- 
tory clause,” shift the burden of proof from the carriers to the users, 
and would not provide adequate protection against discrimination to 
the people of the intermountain area. Section 3 of the act failed to 
provide adequate protection to shippers, industries, and regions be- 
fore section 4 was strengthened, and it would not do so if the proposal 
is adopted. Under existing policy a lower rate to a more distant point 
than to an intermediate point over the same route is prima facie unrea- 
sonable and discriminatory, and the burden is upon the carrier to 
justify a departure. If the carriers were not required to justify lower 
rates to more distant points before they go into effect, they could only 
be brought in issue by a complaint to the Commission, with the com- 
plaining party bearing the burden of proof (R. 390-392). 

The threat of any revision in the fourth section is as great and the 
repercussions would be as pen as in the decade from 1910-20, and it 
is hoped that no revision will be made in section 4 (R. 393-395). 


UNITED FRESH FRUIT AND VEGETABLE ASSOCIATION 
(Durward Seals) 


The association opposes the repeal of the aggregate-of-intermediates 
clause of section 4. Uniformly, since enactment of the clause, the 
Commission has held that through rates exceeding the sum of interme- 
diate rates between the same points are prima facie unreasonable. 
Tariff provisions recognize this principle, and they apply in many in- 
stances on fruits and vegetables which move throughout the country. 
rupee! of the clause would involve large sums of money in litigation 
before the Commission, and place a heavy burden on the carriers, 


shippers, and Commission alike (R. 1119-1120). 


WATERWAYS FREIGHT BUREAU 
(Harry C. Ames) 


The long-and-short-haul clause of section 4 has acted as a deterrent 
against destructive competitive practices at terminal points and as a 
protection against the imposition of higher rates at intermediate 
points not directly affected by water competition. In 7 ranscon- 
tinental Cases of 1922 (74 ICC 48), the Commission announced the 
standards which it would use in judging whether rates reduced under 
that section were “reasonably compensatory,” including the require- 
ment that a reasonably compensatory rate must not be so low as to 
threaten the extinction of legitimate competition by water carriers. 
In numerous cases the Commission has required that rail rates be 
made differentially higher than overall barge rates (R. 481-483). 
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Under the proposed amendment to the fourth section, the carrier 
would determine in the first instance whether there is “actual competi- 
tion of another carrier or carriers” and whether the rate it established 
is “not less than a just and reasonable minimum charge.” The ad- 
ministration of the long-and-short-haul clause, for all practical 
purposes, would pass from the Commission to the carriers. Under 
other proposals the Commission would be powerless to suspend the 
rate longer than 3 months, a period insufficient to complete a complaint 
proceeding against the rate-cutting competitor. o addition, the 
proposed section 15a (1) in cases of this type, would preclude the 
Commission from considering the effect of such charge on the traffic 
of any other mode, the relation of such charge to the charge of any 
other mode, or whether such charge is lower than necessary to meet 
the competition of any other mode. It appears that the purpose of the 
recurring expression “other mode,” is to disarm the Commission in 
the case of competition between railroads and other types of trans- 
portation agencies, but not in the case of competitive efforts against 
each other (R. 483-484). 

Careful consideration should be given to the structure of the so- 
called competitive rates on both sides. The rate of the water carrier 
between its ports must be a completely compensatory rate, reflecting 
in full the cost of operation, the investment in equipment, taxes, and a 
profit. On the other hand, the rates which rail carriers usually pro- 
pose to meet water carrier competition, are depressed rates, covering 
only the “direct ascertainable cost of producing the service,” or, in 
other words, bare out-of-pocket: costs, They are able to draw upon 
noncompetitive traffic to recoup revenue lost at the ports. 

Prior to the amendment of the act on June 18, 1910, rail carriers 
exercised the initiative in connection with the long-and-short haul 
clause, as explained by the Commission in its decision in Adménistra- 
tion of Fourth-Section (87 ICC 564, 566), resulted in shifting the 
initiative in these cases from the carriers to the Commission. The 
proposed amendment would emasculate section 4, and would revive 
the unsatisfactory situation which existed prior to 1910. As the 
Commission has pointed out in this respect, even under the proposed 
amendment the statute would contain a prohibition against departures 
from the general rule, but it would be for the courts and juries to 
determine whether conditions justifying the exceptions actually 
existed. The determination by the courts of wera concerning 
transportation charges has been held undesirable throughout the 
history of transportation regulation (R. 484-486). 


(SUPPLEMENTAL STATEMENT) 


With respect to the wording of the proposed amendment making 
fourth section relief self-operating over a circuitous route, to meet the 
rate or rates legally established between competitive points over the 
more direct routes, the language should be clarified to indicate that 
“direct routes” refers to those of carriers of the same type as the one 
benefiting by the relief. “Direct route” should be defined as the 
shortest tariff route between the points. To effect the clarification, the 
following language is suggested as a substitute : 


And provided further, That any such carrier or carriers operating over a cir- 
cuitous line or route may, subject only to the standards of lawfulness set forth in 
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other provisions of this part or part III and without further authorization, meet 
the charges of another carrier or carriers of the same type operating a direct line 
or route, to or from the competitive points. As used in this proviso the term 
“direct route” shall be construed to mean the shortest tariff route from and to 
such points. 

The proposed elimination of the so-called reasonably compensatory 
rule is not necessarily an incident to the suggested change in the cir- 
cuity provisions. The elements considered in determining whether 
rates are “reasonably compensatory,” announced by the Commission 
in Transcontinental Cases of 1922 (74 I. C. C. 48), have been of great 
aid to water carriers in resisting cutthroat competition. We very 
much fear that if Congress takes positive steps to drop the “reasonably 
compensatory” proviso from the act, such action will be construed as 
an intention on its part to get rid of the definition of competitive rates 
so carefully set forth (in the cited case), and which has been adhered 
to ever since (R. 1679-1681). 


WATERWAYS FREIGHT BUREAU 
(W. Y. Wildman) 


The present long-and-short-haul clause of section 4 has been a deter- 
rent to rail lines in publishing water-competitive rates. Under the pro- 
posals, the only requirement would be that the rate to the more distant 
point be not less than a reasonable minimum. Presumably, rails would 
take the position that any rate yielding more per car-mile than the 
system average operating expenses would exceed a reasonable mini- 
mum level. Nearly every rate would meet that test, and the rails 
in effect, would be free to violate section 4 at will in meeting water 
competition. Furthermore, the railroads would not have to make 
corresponding reductions in rates to intermediate points, which would 
thus be disadvantaged (R. 976-978). 

With respect to H. R. 6208, which would permit circuitous railroad 
routes to meet the rates of direct railroad routes, the Bureau fears 
that car-mile earnings over circuitous routes would be used for com- 
parisons in hammering down other rates. 

The Bureau agrees that H. R. 6208 would facilitate tariff simpli- 
fication, but believes that certain safeguards in the present act would 
be eliminated. Specifically, the requirement that rates to or from 
more distant points must be “reasonably compensatory” would be 
eliminated. There would be no objection if this were eliminated only 
in respect of circuity, but when the grounds for relief are market 
or other carrier competition, its removal would eliminate an impor- 
tant safeguard to water carriers against unfair competitive practices. 
Secondly, it is feared that low earnings over the circuitous routes 
would be used as criteria to measure minimum reasonable rates on the 
same or other commodities, particularly over direct routes. 

To meet these objections and still permit automatic relief based 
solely on circuity it is suggested that between the 2 provisos of present 
section 4 (1), the following 2 additional provisos be added (R. 979- 
980) : 

And provided further, That any carrier or carriers operating over a circuitous 
line or route may, subject only to standards of lawfulness, set forth in other 


provisions of this part or part III and without further authorization by the 
Commission, meet the charges of such carrier or carriers operating over a more 
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direct line or route, to or from the competitive points: And provided further, 
That rates established over circuitous routes, pursuant to this proviso, shall not 
be considered a criteria in the determination by the Commission of reasonable 
minimum rates of any kind or description whatsoever : 


WEYERHAEUSER TIMBER CO. 


(George H. Shafer) 


The proposal to amend section 4 by removing the requirement that 
carriers must obtain prior approval for charging greater than the 
aggregate of intermediate rates, and for charging less for longer 
than for shorter distances over the same line or route in the same direc- 
tion, under certain conditions, when necessary to meet actual compe- 
tition, is supported. This is controversial and substantial opposition 
always appears, but H. R. 6208, regarding circuitous routes, is an 
excellent start at solving the problem (R. 453). 


Additional comments 
H. R. 6141: 
A. E. Staley Manufacturing Co., T. C. Burwell (R. 1272). 
National Association of Mutual Savings Banks, R. Stuart 
Rauch, Jr. (R. 1128). 
American Association of Port Authorities, Charles R. Seal 
(R. 993-994). 
American Merchant Marine Institute, Inc., Alvin Shapiro 
(R. 1620). 
nto tee (Iowa) Shippers’ Association, Inc., F. L. Partridge 
(R. 781). 
eee Grape and Fruit Tree League, E. Alan Mills 
(R. 1125). 
Fargo (N. Dak.), Chamber of Commerce, J. I. Finsness (R. 999- 
1000). 
Inland Empire Waterways Association, Herbert G. West 
(R. 1706). 
Montana Citizens Freight Rate Association, Lee Metcalf 
(R. 825). 
National Council of Farmer Cooperatives (R. 1687-1688). 
National Retail Dry Goods Association, Robert H. Smith 
(R. 1004). 
North Atlantic Ports Association, Inc., Charles R. Seal (R. 993- 
994), 
North Atlantic Ports Conference, A. C. Welsh (R. 996). 
Pacific American Steamship Association, Ralph B. Dewey 
(R. 1001). 
Upper Mississippi Waterway Association, Inc., A. C. Mills 
(R. 1615). 
H. R. 6208: 
Assistant Comptroller General of the United States, Frank H. 
Weitzel (R. 35). 
Bureau of the Budget, Percy Rappaport (R. 36). 
Grand Rapids (Mich.) Chamber of Commerce, C. E. Elerick 
(R. 1718). 
National Association of Railroad and Utilities Commissioners, 
Austin L. Roberts (R. 515-516). 





TRANSPORTATION POLICY 
VI. Suspension or Proprosep Rates 


Provisions of Interstate Commerce Act 
Section 15 (7) of the Interstate Commerce Act authorizes the Com- 
mission, either upon complaint or upon its own initiative without 
complaint, to enter upon a hearing concerning the unlawfulness of 
any new individual or joint rate, fare, or charge, or any regulation 
or practice affecting any rate, fare, or charge “stated in a schedule 
filed with it by any common carrier subject to ‘part I of the act (relat- 
ing to the regulation of railroads, certain water carriers, oil pipe- 
lines, and express and sleeping-car companies). Pending such hear- 
ing and decision thereon, the Commission may from time to time 
suspend the operation of the schedule and defer the use of such rate, 
fare, charge, et cetera, for a period no longer than 7 months beyond 
the time when it would otherwise go into effect. The proposed change 
of rate, fare, charge, et cetera, goes into effect at the end of the sus- 
pension period if the proceeding is not concluded and an order made 
within such period. At any hearing involving a change in a rate, fare, 
charge, et cetera, the burden of proof is upon the carrier to show that 
the proposed rate is just and reasonable. 
Sections 216 (g), 218 (c), 307 (g), 307 (i), and 406 (e) of the 
act give the Commission comparable authority with respect to new 
rates, classifications, regulations, or practices filed by common and 
contract carriers by motor vehicle, common and contract carriers by 
water, and freight forwarders. 


Aesialigiiaite proposed by H. Rk. 6141 and H. R. 6142 


Section 7 (c) of H. R. 6141 and H. R. 6142 would amend section 
15 (7) of the act so as to authorize the Commission to suspend and 
defer the use of such rate, fare, charge, et cetera, only if it determines 
on the basis of factual information furnished by the complainant, 
or as a result of its own investigation, that the proposed rate would 
probably be unlawful, that it ‘would result in injury to the com- 
plainant, and that remedies available to the complainant would, m 
the absence of suspension, be inadequate. Also, the suspension per “iod 
would be shortened from 7 to 3 months. At any hearing involving 
the new rate, the burden of proof would be shifted from the carrier 
filing the rate to the aes 2 hen the latter was also a carrier. 

Sections 11 (f), 12 (c), 17 (e), 17 (g), and 21 (d) of H. R. 6141 
and H. R. 6142 would similarly eh ‘sections 216 (g), 218 (c), 
307 (g), 307 (i), and 406 (e) relating to new rates, fares, charges, 
et cetera, filed by common and contract carriers by motor vehicle, 
common and contract carriers by water, and fr eight forwarders. 


Purpose of amendments 


The purpose of the amendments is to provide for exercise of the 
Commission’s power to suspend rates only in instances where it makes 
certain determinations on the basis of showings of fact; shorten the 
suspension period; and shift the burden of proof from the carrier 
proposing the rate to a carrier protestant. 
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Testimony 
DEPARTMENT OF COMMERCE 


(Sinclair Weeks, Secretary ; Philip A. Ray, General Counsel) 


In fixing rates, it is a basic premise that the carrier has the initiative 
in proposing rates. Because transportation is a field in which condi- 
tions change rapidly and because the details which go into basic price 
determinations are complex, management must be in a position to 
move quickly to protect markets and revenues. Delays caused by 
agency action suspending rates can and often do cause irretrievable 
loss of revenue aa business. Thus, where the broad power of suspen- 
sion exists in the regulatory agency, management initiative in rate- 
making loses much of its practical effectiveness (p. 186). 

Since the remedy of suspension is special in character, similar to 
the extraordinary judicial remedy of temporary injunction, special 
rules should govern its invocation. The remedy is now used most often 
to protect competing carriers from the rigors of price competition. 
This departure from the historical purpose of the remedy to protect 
the shipper acts to force higher rates upon the shipper and deprive 
management of initiative vital to effective competition. The Depart- 
ment proposes to limit the use of suspension as a competitive weapon 
and restrict it to use as a means for maintaining lawful rates. Because 
the nature of the remedy is extraordinary the Department believes 
that special conditions should govern its use. 

The argument that the suspension remedy is used sparingly under 
the present rules overlooks the fact that the vast majority of unchal- 
lenged rates are of limited importance. The more important. rates 
are most often challenged and the proportion of these which are 
actually suspended is substantial. New legislation is needed to limit 
the use of this remedy. Limiting use of the remedy of suspension will 
also remove the justification for the current long suspension period. 
When the suspension power is exercised the regulatory agency should 
be obliged to act quickly (p. 187). 

To achieve these results the Department proposes three simple tests 
for screening requests for suspensions, a shorter suspension period, and 
a shift in the burden of proof if the protestant is also a carrier. 

Clearly it is in the public interest to have some rules to govern the 
type of cases in which this drastic injunctive remedy can be invoked. 

First, the protestant ought to be able to adduce on paper some facts 
showing the rate to be probably unlawful. If he is not able, then the 
public interest would seem to lie in the direction of letting the rate go 
into effect and relegating the protestant to some other and more 
conventional remedy. 

Second, the protestant ought to be able to show that he is an interest- 
ed party, that is, one who will be “injured” in the legal sense if the rate 
is unlawful. It seems that the public interest is not served by permit- 
ting associations to invoke the remedy as a battleground for rate uni- 
formity or otherwise. The ratemaking associations, who are the 
principal parties filing protests and petitions for suspension, are 
hardly in a position to show that a reduced rate will in fact result in 
injury tothem. They are simply the organization through which the 
carriers meet and decide as a group what they think the rates should 
be. A carrier, on the other hand, who files a reduced or an increased 
rate has a lot at stake when he takes such action. 
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Third, if, as all agree, the remedy of suspension should, in view of 
its severe impact on initiative and pricing, be an unusual and special 
remedy, then it should not be used if the protestant has an equally 
adequate conventional remedy, such as complaint and, in the case of 
shipper protests, reparations. 

These three elements comprise the screen recommended by the ad- 
visory committee in the public interest. Ample room remains within 
these restrictions for the exercise of an equitable conscientious judg- 
ment by the ICC. 

Effective screening thus provided should operate effectively to 
reduce suspension litigation before the Commission to a minimum. 

The proposed ratemaking concepts will encourage and, in fact, 
require carriers to pay more heed to all elements affecting their pro- 
posed rates. A competing carrier’s request for suspension of a reduced 
rate which successfully passes the finer screen will undoubtedly have 
raised serious questions as to the reasonableness of the rate from the 
standpoint of the proposing carrier’s cost (pp. 1744-1745). 


Other proponents 


ASSOCIATION OF AMERICAN RAILROADS 
(Jervis Langdon, Jr.) 


The proposed revisions would shorten the suspension period of pro- 
posed rail, water, and motor-carrier rates from 7 to 3 months, and 
would place the burden of proof upon the carrier proposing the 
changes unless the protestant is also a carrier. The railroads agree 
that the suspension period should be shortened. If, in view of the 
large number of cases to be handled, a suspension period of 5 months 
is thought to be more realistic than the proposed 3 months, the rail- 
roads would not disagree. 

The railroads do not agree that, in investigation and suspension 
proceedings, the burden of proof should be on the protestant if it is 
a carrier. If the proposed rule of ratemaking is adopted, the com- 
pensatory character of the eee rates would become the critical 
issue in most suspension proceedings and on this point the proponents 
of the rates are best equipped to furnish the necessary proof (R. 541). 


NEW ENGLAND GOVERNORS’ COMMITTEE ON PUBLIC 
TRANSPORTATION 


(Donald W. Campbell) 


Reducing the suspension period from 7 to 3 months and restricting 
suspension to situations clearly requiring emergency relief will go far 
in the direction of expediting the regulatory process. Shifting the 
burden of proof to the carriers who oppose rate changes should tend 
to encourage innovation and enterprise on the part of individual firms. 
One real disadvantage of the proposal is that information relating to 
such question as whether or not rates are compensatory is in the hands 
largely of the carriers proposing them. It is believed that the existing 
Commission powers are adequate to insure production of the neces- 
sary data. Provision of data based upon a uniform system of accounts 
for each mode of transport would greatly facilitate the equitable 
determination of rates (R. 862-863). 
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SEARS, ROEBUCK & CO. 
(John C, Allen) 


These proposals are supported, except that changing the burden of 
proof from defending to complaining carriers should be extended to 
cover organizations of carriers, since in so many cases bureaus or 
other organizations request suspension (R. 1453). 


TRANSPORTATION ASSOCIATION OF AMERICA 


(George P. Baker) 


The association supports the recommendation to delete the account- 
ing and refunding provisions in section 15 (7). As to the reduction 
of the suspension period, its length has been modified three times. The 
latest change, in 1927, increased it from a maximum of 5 to 7 months. 
In actual practice and particularly in the more complex and important 
suspension cases the Commission, finding that it cannot meet the dead- 
line of the statute, often requested the carrier proposing the rate 
changes in issue to agree to an extension of the suspension period 
beyond the 7-month limit. There is no statutory basis for this Com- 
mission action. On the contrary, the statutory language indicates a 
congressional intent that the suspension period should not be pro- 
longed beyond 7 months even though a decision has not been reached 
by the Commission in that time. Nevertheless, proponent carriers 
faced with such a request and fearing an adverse decision should they 
refuse to accede have in the past usually agreed to postponements of 
the effective date of rate changes which in many cases have resulted 
in extension far beyond the 7-month period. 

The extent to which this practice has been carried by the Commis- 
sion seems unjustifiable. Any delay due to the dilatory tactics of the 
parties can be curbed by appropriate action by the Commission. It 
is not clear that amendments to the suspension provisions will prevent 
their continuance. A reduction of the statutory 7-month extension 
might be useful as an indication of congressional intent to shorten 
suspension proceedings. 

Any reduction in the suspension period, even if it is nullified in many 
cases by voluntary extensions, would benefit the carriers in the numer- 
ous proceedings where the Commission, after holding up the effective 
date of proposed rates for 7 months or more, eventually finds them 
justified and vacates the suspension order. On proposed rate in- 
creases it would mean quicker receipt of additional revenue. In the 
case of rate reductions to meet the competition of other carriers, which 
in recent years have made up the great majority of suspension pro- 
ceedings, the shorter the suspension period is, the greater the ability 
of all carriers to act quickly in the face of changes in competitive 
conditions. The reduction of the suspension period is favored, but 
no position is taken on the proposed change in the burden of proof 
(R. 361-362). 

Additional proponents 
National Association of Mutual Savings Banks, R. Stuart Rauch, 


Jr. (R. 1128). 
Weyerhaeuser Timber Co., George H. Shafer (R. 453). 
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Opponents 


AMERICAN ASSOCIATION OF PORT AUTHORITIES ; NORTH ATLANTIC 
PORTS ASSOCIATION, INC. 


(Charles R. Seal) 


Without the Commission’s existing power of suspension, rate ad- 
justments would become a shambles, and competitive conditions be- 
tween ports and localities and the carriers which serve them would 
become chaotic and destructive. The greater percentage of suspended 
adjustments are proposed reductions and they are submitted in order 
to meet competition of one kind or another. This condition of com- 
petitive rate cutting could be expected to become literally out of hand 
if the proposed restrictions in the Commission’s present powers of 
suspension were enacted. The Commission is now able to exercise 
control over destructive competition, but by permitting unrestrained 
competition, the result would be destructive of the smaller industries 
and shippers. Large shippers’ heavy volume of traffic will exercise 
erent influence upon carriers to establish rates beneficial to 
them. 

Under the amendments, as a prerequisite for suspension, the Com- 
mission would have to reach determinations that reasonably can be 
made only after a full hearing and investigation. This is not prac- 
ticable, because tariffs or schedules of proposed changes in rates, are 
seldom received by shippers or others until after the lapse of several 
days following publication, and they usually carry 30-day effective 
dates. This leaves very little time in which to develop proof of the 
type contemplated by the language of the bills, and to prepare and 
file a protest with the Commission by 12 days before the effective date 
of the schedule, as required by the Commission’s rules of procedure. 
Experience has proved that 7 months is about the minimum time which 
is practicable for satisfactory disposition of suspension proceedings. 
It is clear that if the Commission were limited to a period of 3 months, 
it could not do so with full justice to either side of the controversy. 
Ports have a vital interest in the Commission’s present power to 
suspend proposed rates, to which they frequently resort (R. 994-996) . 


AMERICAN TRUCKING ASSOCIATIONS, INC. 
(John R. Turney) 


Regarding the proposed amendments to the Commission’s suspen- 
sion power, the Commission generally acts through a Board of Sus- 
pension and Investigation, to which any person may address a petition 
requesting suspension of a particular tariff. That is true of rail, 
motor, or water carriers. The board examines the tariffs and the facts 
set forth in support of the petition, and frequently calls in the parties 
for conferences to further develop the relevant facts. If it concludes 
to suspend the tariff, the matter is set for a hearing, and at the hearing 
the carrier proponent has the burden of establishing the lawfulness 
of the prop rates under the Interstate Commerce Act. In a very 
few cases, the Commission has been able to complete its investigation 
prior to the expiration of the 7 months’ period. But in view of the 
procedural rules of due process with respect to the time required for 
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all the necessary filings and determinations, the proposal to reduce 
this period to 3 months is completely impractical (R. 619-620). 

Under the proposed shifting of the burden of proof to a complain- 
ing carrier, it would be necessary for a carrier seeking suspension of 
another carrier’s reduced rate to establish that the proposed rate is 
below the latter’s out-of-pocket costs and, in addition, that the com- 
plaining carrier would be irreparably injured if the rates were allowed 
to go into effect. Suspension of the burden would be almost insuper- 
able since such a carrier is not in possession of the facts concerning 
the proponent’s cost. 

If any such suspension rule as that proposed in the considered bills 
is to be followed, it should be followed. on a carrier basis and not on a 
mode of transportation basis. There is no possible argument that can 
be made with respect to competition between different modes of trans- 
portation that cannot be made with respect to competition between 
carriers in the same mode of transportation. 

The small shipper who is now protected in many instances from 
publication of discriminatory rate adjustments by competing carriers 
calling these adjustments to the attention of the Commission and 
securing their suspension would lose this protection under the new 
bills and these adjustments would become effective tariff publications 
without any satisfactory regulatory remedy (R. 620-621). 


CHAMBER OF COMMERCE OF THE UNITED STATES 
(Grant Arnold) 


The present suspension period of 7 months is regarded as too long, 
but it is believed that the proposed 3-month period is too short. 
Something less than 7 months is suggested (R. 962). 


FREIGHT FORWARDERS INSTITUTE 
(Giles Morrow) 


Under the proposed changes in suspension power, a complaining 
forwarder would be required to establish by sworn complaint or affi- 
davit that the rate would “probably be unlawful,” would result in 
complainant’s injury, and that other remedies are inadequate. If this 
almost impossible burden were sustained and the rate were suspended, 
the complainant, contrary to all established concepts would have the 
burden of proving that the rate was less than a “reasonable minimum 
charge.” When it is considered that the carrier having the burden 
of making out the case justifying suspension under these rigid require- 
ments, and of showing that the assailed rates do not cover the cost of 
producing the service, is not in possession of any of the relevant facts, 
it becomes clear that the suspension power under the pending pro- 
posals would be of no value or protection whatsoever to the forwarder 
(R. 1153). 

GREAT LAKES SHIP OWNERS ASSOCIATION 


(John H. Eisenhart, Jr.) 


With respect to the suspension power, it is impossible to properly 
consider nee adjustments in rates even in the 7-month period 
now allowed. Another objectionable feature is the one which pro- 
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poses to place the burden of proof on competing forms of transporta- 
tin when they are the protestants. There is no way that such com- 
petitor can bring forward the necessary evidence, so that under the 
proposed section they would be denied even the occasional suspension 
now obtained (R. 1592-1593) . 


INTERCOASTAL STEAMSHIP FREIGHT ASSOCIATION 
(Harry S. Brown) 


Opposition is expressed to the proposed shortening of the maximum 
period of suspension from 7 months to 3 months, If the suspension 
was justified in the first place, 3 months is entirely too short a period 
for any adequate investigation by the Commission, and the presenta- 
tion to the Cienit rates by interested persons (including the carriers 
affected) of facts and arguments for its consideration. The present 
period of 7 months which has been in effect since 1922, is no longer 
than is necessary to give the Commission and the interested persons 
adequate time. 

The proposed change of the statutory requirements in suspension 
proceedings concerning burden of proof is also opposed. The burden 
of proof is now on the carrier proposing the change under suspension. 
The amendment would make an exception in cases where the com- 
plainant is also a carrier. This ignores the fact that frequently both 
carriers and other persons request suspension of the same tariff change. 
In actual practice, this “burden of proof” is little more than a “burden 
of procedure.” If proper procedure has been required by the Com- 
mission, the advocate of the suspension will already have made known 
a substantial portion of his case in his request for suspension, and, 


consequently, there is no need for a change in the law (R. 1047-1048). 


INTERSTATE COMMERCE COMMISSION 
(Anthony F. Arpaia) 


It is proposed to reduce the suspension period from 7 months (the 
period established in 1927) to 3 months, 2 months less than the period 
in effect from 1920 to 1927 which was found to be unsatisfactory. 
Experience has proved that the present 7-month period is the mini- 
mum time which is practicable for satisfactory disposition of these 
proceedings. Much of the suspension period is taken up by interested 
parties in preparing and presenting their evidence and arguments, 
and for this part of the process alone, 3 months would be insufficient in 
all but the simplest cases. If rates went into effect at the end of 3 
months, they would of course be subject to cancellation by the Com- 
mission’s order, but in the meantime irreparable injury might result 
(R. 267). 

The proposal would continue the Commission’s power to suspend 
on its own intiative, but restrictions on the use of that power raise a 
serious question concerning whether it could be exercised except for 
the protection of one or more particular individuals. In most in- 
stances involving a suspension a broad overlying issue of public inter- 
est is involved, rather than merely a matter of private interest. The 
negeerenagns that the power be exercised only upon a “basis of factual 
information” may prove impracticable to comply with rigidly, for the 
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reason that the probable effect of the tariff in question would be difli- 
cult to ascertain within the 30 days allowed for gathering facts. 

The proposal places the burden of proof upon the carrier filing the 
schedule, unless the complainant is also a carrier. It is not clear who 
would bear the burden when protestants include both carriers and 
other persons. The burden should be on the respondent carriers in 
all instances, since they usually have had the proposed change under 
consideration for some time, and data concerning whether the pro- 
posed rates are compensatory are largely within their knowledge. If 
the burden was otherwise, the Commission in most instances would 
be without an adequate record to make a proper determination. Nec- 
essary rate structures cannot be maintained if individual adjustments 
are handled in this manner. The Commission is not opposed to the 
greatest practical expedition in the disposition of suspension matters, 
but it believes that the proposed legislation will not contribute to 
this end (R. 267-268). 

These comments also apply to the same changes proposed with re- 
spect to motor carrier rates (R. 276, 278), and to water carrier rates 
(R. 281). 

NATIONAL COAL ASSOCIATION 


(F. F. Estes) 


There should be no change in the present law with respect to the 
suspension provisions. In the case of bona fide protests, the 3-month 
period would be wholly inadequate to allow proper preparation for 
the hearing, the introduction of testimony and evidence, argument, et 
cetera, and sufficient time for the Commission to fully consider the 
merits of the case. The present provision that accounts be kept with 
a view to possible refund is, when applied to a 3-month period, no 
saving clause for the coal industry. During the uncertain period, 
after 3 months, during which the new schedule would be contingently 
in effect, the coal protestant could lose markets never to be regained 
regardless of the final decision of the Commission (R. 873). 


NATIONAL GRANGE 
(Lloyd C. Halvorson) 


The Grange favors an adequate staff for the Commission, so that 
when a new tariff is filed, the Commission can determine promptly 
and accurately whether or not, or to what extent, the new tariff will 
fall within the zone of lawfulness. The Commission should grant 
interim rate adjustments to the full extent to which their own data 
would clearly indicate a change to be lawful, with the more extended 
hearings to pertain to the area of doubt. The right of all interested 
parties to submit information helpful to the Commission in making 
the interim adjustment must be respected. Hasty approval of rates 
which may be excessive is opposed, even if refunds are provided for, 
because, in many cases, refunds would not reach those upon whom the 
incidents of the new rate impinged. 

The burden of proof should always rest upon the carrier proposing 
a change, but the Commission should allow as much of a proposed rate 
change to go into effect as is reasonably certain to be within the limits 
of lawfulness, based on its own data and studies. The Commission 
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should maintain its power to suspend rates on its own initiative 
(R. 1334-1335). 


NATIONAL INDUSTRIAL TRAFFIC LEAGUE 
(William H. Ott) 


The proposals with respect to the Commission’s suspension power 
are not entirely Set Some reduction in the suspension period 
should be made, but an absolute limit of 3 months is unrealistic; equi- 
table disposal of the vast majority of such cases cannot be Seostinistichiad 
within that period. An initial period of 90 days with a proviso that 
the Commission may extend for an additional 90 days at the request of 
any party, is recommended. 

The proposed standards for obtaining aire are too strict, and 
would make suspension almost an impossibility. The present pro- 
visions seem to work reasonably well, and should be continued 
(R. 934-935). 


NATIONAL LIVE STOCK PRODUCERS ASSOCIATION, AMERICAN NA- 
TIONAL CATTLEMEN’S ASSOCIATION, NATIONAL WOOL GROWERS’ 
ASSOCIATION 

(Lee J. Quasey ) 


The proposal to reduce the suspension period to 3 months would 
impose drastic requirements as a prerequisite to obtaining suspension 
of a tariff. To establish that a rate is probably unlawful and would 
result in injury, and that other available remedies are inadequate, 
within 18 days of the filing of the schedules, would be impossible to 
accomplish in many instances. This proposal is definitely against 
the public interest (R. 1815-1816). 


NORTH DAKOTA PUBLIC SERVICE COMMISSION 
(John M. Agrey) 


The poreereyes period proposed under the new legislation is not of 


sufficient duration to permit the ICC to fully analyze and evaluate 
rate proposals. It would permit proposed rates to take effect before 
the ICC could pass on their reasonableness or unlawfulness (R. 795- 
796). 


OSCAR MAYER & CO., RATH PACKING CO., GEORGE A. HORMEL & CO., 
JOHN MORRELL & CO. 


(Warren H. Wagner) 


Carriers are required to keep detailed records of shipments made at 
rates which have gone into effect after the expiration of a suspension 
period, but before a Commission determination, for the purpose of 
refunding if the rates are ultimately found unlawful. To avoid this, 
carriers almost universally voluntarily postpone effective dates. 
Therefore, the change in the suspension period from 7 to 3.months is 
only a “paper” change and serves no purpose. 

The proposal to require sworn complaints or affidavits to support 
on would work a dealine hardship on distant shippers (R. 
1792). 
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PROPERTY OWNERS COMMITTEE 
(William N. Maddox) 


The committee is opposed to any change in the present suspension 
provisions of the act. Asa practical matter, the Commission in many 
suspension proceedings would be unable to obtain sufficient evidence 
to decide an issue within 3 months, much less properly and carefully 
consider such evidence. ‘The parties to such proceedings, particularly 
where the proposed changes affect large volumes of traffic cannot 
properly prepare and present evidence, briefs, etc., in time for the 
Commission to reach a mature decision within such a short time as 3 
months. In fact, the present 7 months’ period is not too long. 

A reduction in the suspension period would most severely handicap 
and damage the shippers, particularly small shippers, who generally 
do not maintain traffic departments comparable to those maintained 
by the railroads (R. 1070-1071). 


UNITED FRESH FRUIT AND VEGETABLE ASSOCIATION 
(Durward Seals) 


The proposed legislation shortening the suspension period to 3 
months would deny protestants in rate proceedings ample oppor- 
tunity to compile data to rebut the evidence of the proponents. Also 
under the restrictions proposed to be laid upon the discretionary sus- 
pension power of the Chem miiaiin: there is a serious question whether 
the public interest could be protected adequately (R. 1120-1121). 


WATERWAYS FREIGHT BUREAU 
(Harry C. Ames) 


The power to temporarily suspend newly proposed rates or changes 
in rates pending an investigation as to their lawfulness, has been given 
to the Commission since 1910. The proposed changes seriously limit 
the power by theoretically leaving the existence of “probable cause” 
for suspension to the discretion of the Commission while spelling it out 
by a statement of specific standards, by shortening the period of sus- 
pension from 7 months to 3 months, and by transferring the burden 
of proof from the proponent in any case where the complainant or 
protestant isa carrier. 

With respect to the specific standards for probable cause, it is a rec- 
ognized theory that in statutes of this nature it is better to set forth 
standards in general terms leaving to the expert administrative agency 
the necessary elaboration to fit the actual and changing needs. The 
shortening of the period of suspension from 7 months to 3 months is 
ridiculous, since even the 120 days’ period provided in the original act 
was found to be too short. Even though it may be a remedy to im- 
pound amounts sufficient to represent the difference in rates in the case 
of rate increases, it would be useless as far as water carriers are con- 
cerned with respect to rate reductions by the railroads. Concerning 
the shifting of the burden of proof, it is well settled that the burden 
is on the proponent of any proposition; he who advances a proposal 
should be prepared to justify it (R. 486-487). 
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(W. Y. Wildman) 


The proposals would require water carriers protesting reduced rail 
rates to establish that such rates are less than reasonable minimum. 
This is at least a costly and difficult task, and an impossible one where 
numerous points are involved. Moreover, variable factors militate 
against any accurate determination of out-of-pocket costs. 

The reduction of the suspension period to 3 months will not speed 
up the decision of cases. Expedition in decision can only be accom- 
plished by additional appropriations to permit the employment of 
more personnel at salaries which will insure their continued service in 
the Commission. The proposal would 8 mean that suspended 
rates will become effective before the ICC could pass on their propriety 
(R. 981-983). 

Additional opponents 

American Merchant Marine Institute, Inc., Alvin Shapiro (R. 1620). 

American Retail Federation, Richard Webber (R. 1091-1092). 

Atlanta Freight Bureau, C. B. Culpepper (R. 1236). 

California Farm Research and Legislative Committee, Charles S. 
Gubser (Member of Congress), (R. 805). 

California Grape & Fruit Tree League, E. Alan Mills (R. 1125). 

Contract Carrier Conference, Clarence D. Todd (R. 1280). 

Fargo (North Dakota), Chamber of Commerce, J. I. Finsness (R. 
1000). 

Grand Rapids (Mich.), Chamber of Commerce, C. E. Elerick (R. 
1718). 

Inland Empire Waterways Association, Herbert G. West (R. 1707). 

National Council of Farmer Cooperatives (R, 1688). 

National Retail Dry Goods Association, Robert H. Smith (R. 1006- 
1007). 

North Atlantic Ports Conference, A. C. Welsh (R. 997). 

Pacific American Steamship Association, Ralph B. Dewey (R. 
1001). 

Public Service Commission of Wisconsin, A. Wilford Larson (R. 
518). 

Upper Mississippi Waterway Association, Inc., A. C. Mills (R. 
1615). 


VII. Votume Freiegur Rares 


Provisions of Interstate Commerce Act 


(None. ) 


Amendments proposed by H. R. 6141 and H, R. 6142 

Section 8 of H. R. 6141 and H. R. 6142 would repeal section 15a of 
the Interstate Commerce Act (relating to the rule of ratemaking) and 
insert a section 15a (4) providing that unjust discrimination or undue 
preference or (Rs, oem shall not be predicated on the establishment, 
maintenance, publication, and application of rates or charges for indi- 
vidual shipments of property subject to incentive minimum weights 
or in volume which make due allowance for differences in the handling 
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costs of a carrier subject to the act and which are established for the 
purpose of meeting competition of other modes of transportation. 


Purposes of amendments 
The purpose of the provisions is to provide specific statutory authori- 
zation for the establishment of volume rates under certain conditions. 


Testimony 
DEPARTMENT OF COMMERCE 


(Sinclair Weeks, Secretary, Philip A. Ray, General Counsel) 


By permitting volume and incentive rates, the Department seeks 
to recognize as a matter of law that which is true as a matter of eco- 
nomic fact, and which the Interstate Commerce Commission has al- 
ready recognized. Because of basie equipment differences which 
exist in transportation, the large shipment has a choice not available 
to the small shipment. This often results in an advantage which is 
not. necessarily equalized by restricting competition to forestall lower 
quantity rates where competition and cost savings dictate such lower 
charges. ‘To a considerable extent. the usefulness and lawfulness of 
volume rates has already been accepted. (See Molasses from New 
Vrleans, La., to Peoria, 235 ICC 485 (p. 188).) Enactment of the 
provision dealing with volume and incentive rates would give statu- 
tory recognition to the practical situation which exists. Under this 
proposal actual competition would have to exist and any volume dif- 
ferential would have to be cost justified (p. 189). Under this recom- 
mendation on volume shipments there is simply an extension of the 
present practice to enable a railroad, for example, on a number of 
carloads, in one haul, to give a better rate than they might on one car- 
load. It is a principle that is well established in business, to give 
quantity discounts. It has come into the transportation business to 
the extent of allowing different rates on carloads than on Jess than 
carloads. 

This is not an unlimited right. There must be two ingredients 
present in order that there may be a differential in any multiple carlot. 
It would have to meet actual competition, and the rate would other- 
wise have to be lawful, compensatory, and so forth. Secondly, the 
difference would have to be cost justified to the carrier. This is sub- 
stantially what is done under the Robinson-Patman Act. Quantity 
discounts are permitted but with insistence that they be cost related 
and no longer than necessary to meet competition (p. 229). 

The provisions in section 15, paragraph (4), do not in any way alter 
the present doctrine of the ICC with respect to volume rates. Further 
experimentation in this field might be encouraged by the emphasis 
on increased competitive freedom in ratemaking as proposed in this 
legislation. For this reason, it was believed desirable to spell out the 
volume-rate doctrine in the legislation. 

The language of the proposed statute provides appropriate safe- 
guards against competitive abuses, and retains the present require- 
ments that volume rates be cost justified and competitively compelled 


(R. 1747). 
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Other proponents 


AMERICAN SHORT LINE RAILROAD ASSOCIATION 
(J. M. Hood) 


The pons with respect to volume rates is regarded as unneces- 
sary. The Commission now has adequate power to consider the law- 
fulness of such proposals, and in the past it has recognized that differ- 
ences in cost could warrant reduced rates for higher minimum 
weights and volume shipments (R. 891). 


ASSOCIATION OF AMERICAN RAILROADS 
(Jervis Langdon, Jr.) 


The railroads favor the principle of volume rates, but believe that, 
under the conditions stated in the Cabinet Committee report, the ICC 
already possesses the necessary authority to approve them (R. 544). 


NATIONAL COAL ASSOCIATION 
(F. F. Estes) 


This proposal is desirable. Since coal loads heavy (59.69 tons per 
railroad car), moves often in multiple cars or trainload lots, requires 
little switching, and has negligible loss and damage claims, the in- 
dustry feels that these savings in handling and other railroad costs 
justify volume rates for coal, particularly where large tonnages are 
moved to one single destination. Volume rates would be merely a 
recognition of the more favorable transportation characteristics in- 
herent. in the movement of such heavy-loading bulk commodities 
(R. 867-868). 


NEW ENGLAND GOVERNORS’ COMMITTEE ON PUBLIC 
TRANSPORTATION 


(Donald W. Campbell) 


Agreement is expressed with the proposal to encourage volume- 
freight rates, A rate structure offering tangible incentives to increase 
the load per car or to increase the number of cars tendered at one 
time would permit lower rates for the shipper and would also permit 
a more efficient use of carriers’ facilities (R. 863). 


Additional proponents 

Equitable Life Assurance Society of the United States, Hunter 
Holding (R. 1845). 

National Association of Mutual Savings Banks, R. Stuart Rauch. 
Jr. (R. 1128). 


O— pponents 


INTERCOASTAL STEAMSHIP FREIGHT ASSOCIATION 
(Harry 8S. Brown) 


The desirability of this proposal which, in effect, tells the Commis- 
sion to keep its hands off if a carrier establishes so-called incentive 
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minimum rates or volume rates on individual shipments of property, 
is questioned. There are many incentive or volume rates in effect 
today. The proposed weakening of the Commission’s power over 
incentive minimums or volume rates will result in benefiting the very 
big shipper at the expense of the little shipper (R. 1050). 


INTERSTATE COMMERCE COMMISSION 
(Anthony F. Arpaia) 


The proposal that undue prejudice and preference should not be 
predicated on the establishment of rates or charges for individual 
shipments of property subject to incentive minimum weights or in 
volume is not clear. Volume of movements bearing on undue preju- 
dice and preference is not clear. As this proposal is now phrased, it 
might be subject to an interpretation which would excuse undue prej- 
udice and preference of shippers (R. 270). 


NORTH DAKOTA PUBLIC SERVICE COMMISSION 
(John M. Agrey) 


This would permit railroads to establish rates subject to a mini- 
mum weight greater than can be loaded in one car. The ICC has per- 
mitted this provided a reasonable relation in rates between the larger 
and smaller quantities is maintained. This proposal points up the 
fact that most of the suggestions are to help the big shipper to the 
detriment of the small shipeie: The only people or communities 
that would receive volume rates would be those the railroad chose 
to favor, and it would be harmful to North Dakota, a great grain- 
producing State. The present administration of the law is proper 
and right (R. 797-798). 


PROPERTY OWNERS COMMITTEE 
(William N. Maddox) 


This proposal would provide for varying rates, depending upon the 
volume of the traflic, provided that such rates are established for the 
vurpose of meeting the competition of other modes of a. 

here is no objection to the —— of rates Toe with volume. 
However, such varying rates should be established not only for the 
»urpose of meeting the competition of other modes of transportation, 
but also to meet competition between commodities, such as coal, which 
must compete with natural gas and oil. There is one serious danger 
from the establishment of such rates on coal in that they could re- 
sult in undue preference and prejudice between mines of varying 
sizes. Should this particular portion of H. R. 6141 be enacted, 
it should be modified to provide that any volume rates on coal which 
might be established shall apply from all coal mines located within 
a recognized origin group. 

Actually, there is no need for the enactment of this particular por- 
tion of H. R. 6141. The Commission has ample authority under 
the present provisions of the Interstate Commerce Act to approve and 
to prescribe lawful rates varying with volume (R. 1072-1073). 
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WATERWAYS FREIGHT BUREAU 
(Harry C. Ames) 


The present decisions of the Commission afford the carriers all the 
freedom they should have in publishing volume or incentive rates, 
and there is no need for the proposed amendment. The purpose of the 
prapene: 1s to give carriers a more specific immunity than they now 
1ave with respect to the publication of such rates. When rail carriers 
had a monopoly, the Commission refused to permit lower rates based 
on a greater volume of traffic to avoid discrimination against small 
shippers. This rule, however, was relaxed when large shippers could 
secure cheaper rates by using bargeload water carriers, as indicated in 
Molasses From New Orleans to Peoria (235 I. C. C. 485) (R. 497-498). 
Additional opponents 
(Rye (Iowa) Shippers’ Association, Inc., F. L. Partridge 

. 781). 
Ce 1060) (North Dakota), Chamber of Commerce, J. I. Finsness 

. 1000). 

ion Mississippi Waterway Association, Inc., A. C. Mills (R. 
1616). 


VIII. Derrnirion or Common, Contract, AND Private CARRIERS 


A. MOTOR 


Provisions of Interstate Commerce Act 


Section 203 (a) (14) of the Interstate Commerce Act defines the 
term “common carrier by motor vehicle” as meaning any person which 
holds itself out to the general public to engage in the transportation 
by motor vehicle in interstate or foreign commerce of passengers or 
property or any class or classes thereof for compensation, whether over 
regular or irregular routes, except transportation by motor vehicle by 
an express company to the extent that such transportation has here- 
tofore been subject to part I of the act, to which extent such transporta- 
tion shall continue to be considered to be and shall be regulated as 
transportation subject to part I. 

Section 203 (a) (15) of the act defines the term “contract carrier 
by motor vehicle” as meaning any person which, under individual 
contracts or agreements, engages in the transportation (other than 
transportation by common carriers) by motor vehicle of passengers or 
property in interstate or foreign commerce for compensation. 

Section 203 (a) (17) of the act defines the term “private carrier of 
property by motor vehicle” as meaning any person not included in the 
terms “common carrier by motor vehicle” or “contract carrier by 
motor vehicle,” who or which transports in interstate or foreign com- 
merce by motor vehicle property of which such person is the owner, 


lessee, or bailee, when such transportation is for the purpose of sale, 
lease, rent, or bailment, or in furtherance of any commercial enterprise. 
Amendments proposed by H.R. 6141 and H. R. 6142 

Section 10 (a) of H. R. 6141 and H. R. 6142 would amend section 


203 (a) (14) of the act so as to include within the term “common car- 
rier by motor vehicle” any person previously engaged in transportation 
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as a contract carrier by motor vehicle which the Commission finds is 
not engaged in such tansportation under the amendments made by 
section 10 (b) to the definition of a “contract carrier by motor vehicle” 
as contained in section 203 (a) (15) of the act. 

Section 10 (b) of H. R. 6141 and H. R. 6142 would amend section 
203 (a) (15) of the act so as to define the term “contract carrier by 
motor vehicle” as meaning any person who engages in transportation 
by motor vehicle of passengers or property in interstate or foreign 
commerce for compensation (other than transportation by common 
carriers) on the basis of bilateral contracts for specialized or indivdual 
service or services equivalent to bona fide private carriage by motor 
vehicle. 

Section 10 (c) of H. R. 6141 and H. R. 6142 would amend section 
203 (a) (17) of the act so as to define the term “private carrier of 
property by motor vehicle” as meaning any person not included in the 
terms “common carrier by motor vehicle” or “contract carrier by motor 
vehicle” who transports in interstate or foreign commerce by motor 
vehicle property of which such person is the owner, lessee, or bailee, 
provided such ownership, lease, or bailment is not undertaken for the 
purpose of such transportation. 

Section 24 (a) of H. R. 6141 of H. R. 6142 provides that any person 
holding a valid permit to operate as a contract carrier by motor vehicle, 
as presently defined in the act, must advise the Commission of its elec- 
tion to operate hereafter as a contract or common carrier. The Com- 
mission is required, after investigation and opportunity for hearing, to 
issue to such person a permit or certificate, whichever is appropriate, 
authorizing the continuance of its operations in conformity with the 
amended definitions. 

Section 24 (b) of H. R. 6141 and H. R. 6142 provides for the issu- 
ance, upon application and after investigation and hearing, of a cer- 
tificate or permit to any person who, when the section becomes effective, 
is engaged in transportation as a “private carrier of property by motor 
vehicle,” which is exempt but which becomes subject to regulation be- 
cause of the amendments made by section 10 (c). 

Purpose of amendments 

The purpose of the amendments is to redefine the terms “common 
carrier by motor vehicle,” “contract carrier by motor vehicle,” and 
“private carrier of property by motor vehicle” so as to subject motor 
carriers to regulation more appropriate to their operations. 





B. WATER 


Provisions of Interstate Commerce Act 

Section 302 (b) of the Interstate Commerce Act defines the term 
“common carrier by water” in a manner similar to the definition for a 
“common carrier by motor vehicle” contained in section 203 (a) (14) of 
the act. 

Section 302 (e) of the act defines the term “contract carrier by 
water” in a manner similar to the definition for “contract carrier by 
motor vehicle” contained in section 203 (a) (15) of the act. 


Amendments proposed by H. R. 6141 and H. R. 6142 


Section 13 (a) of H. R. 6141 and H. R. 6142 would amend section 
302 (d) of the act so as to include within the term “common carrier 
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by water” any person previously engaged in transportation as a con- 
tract carrier by water which the Commission finds is not engaged in 
such transportation under the amendments made by section 13 (b) to 
the definition of a “contract carrier by water.’ 

Section 13 (b) of H. R. 6141 and H. R. 6142 would amend section 
302 (e) of the act so as to define the term “contract carrier by water” 
in a manner similar to the redefinition of a “contract carrier by motor 
vehicle” made by section 10 (b). 

Section 24 (a) of H. R. 6141 and H. R. 6142 would also require a 
person holding a valid permit to operate as a contract carrier by 
water, as presently defined in the act, to advise the Commission of 
its election to operate hereafter as a contract or common carrier. 
As in the case of contract carriers by motor vehicle, the Commission 
would be required to issue to such person a permit or certificate, 
whichever is appropriate, authorizing the continuance of its opera- 
tions in conformity with the amended definition. 


Purpose of amendments 
The purpose of the amendments is to redefine the terms “common 
carrier by water” and “contract carrier by water” so as to subject 
water carriers to regulation more appropriate to their operations. 
Testimony 
DEPARTMENT OF COMMERCE 


A. MOTOR 


1. Common: No testimony by Department of Commerce. 
2. Contract: Sinclair Weeks, Secretary, and Philip A. Ray, 


General Counsel. 


The proposed redefinition of contract carrier by motor vehicle will 
assist the Commission in drawing the line of demarcation between 
contract carriers and common carriers by motor vehicle. Originally, 
the contract carrier made arrangements with a single shipper for 
specialized services which could not be supplied by common car- 
riers. These arrangements were for a relatively long term, on an 
individual basis, and amounted in essence to a dedication of the car- 
rier to the needs of a single shipper, or perhaps a group of closely 
related shippers. However, some contract carriers at the present 
time have so many contracts that they are actually rendering services 
comparable to those offered by common carriers and are holding 
themselves out to serve any shipper willing to enter into agreements 
with them. The ICC underscored this problem i in its 67th, 68th, and 
69th annual reports. In this last report the ICC recommended cor- 
rective legislation (p. 194). 

The problem has been brought to a head by the decision in Contract 
Steel Carriers, Inc., v. United States (128 F. Supp. 25). This de- 
cision, affirmed by the Supreme Court, severely curtailed the power 
of the Commission to limit the extent to which contract carriers 
might solicit business. The decision in this case would seem to make 
it even more necessary that the term “contract carrier by motor 
vehicle” be redefined if a definite and distinct line of demarcation 
is to be drawn between the activities of common and contract car- 
riers. In view of the decision in the Contract Steel case the Depart- 
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ment would be inclined to favor the ICC proposal to define contract 
carrier as one engaged in transportation : 

under continuing contracts with one person or a limited number of persons 
for the furnishing of transportation services of a special and individual nature 
required by the customer and not provided by common carrier. 

However, the Department questions whether the words “and not pro- 
vided by common carrier” should be applied as a part of the text 
(p. 196). 

The Department is unable to agree with the objections voiced by the 
National Industrial Traffic League and the Contract Carrier Confer- 
ence of the American Trucking Association that requiring contract 
carriers to limit their operations to “specialized” or “individualized” 
services would be detrimental to the general public. The general 
public is mainly dependent upon the common carrier for transporta- 
tion services under any and all conditions. Common carriers ought 
therefore to be protected against inroads by contract carriers who, 
in effect, engage in common carriage without assuming the burdens 
and obligations incident thereto (pp. 1750, 1751). 


3. Private: Sinclair Weeks, Secretary, and Philip A. Ray, 
General Counsel. 

The proposed amendments will enable the Interstate Commerce 
Commission to cope with the invasion of the for-hire motor carrier 
industry by persons allegedly operating as private carriers. Quite 
frequently manufacturers and mercantile establishments, which de- 
liver in their own trucks articles which they manufacture or sell, 
purchase merchandise at or near their point of delivery and transport 
such articles to their own terminals for sale to others. Such transpor- 
tation is performed for the purpose of receiving compensation for the 
otherwise empty return of their trucks. 

Also, to an even greater extent, truckowners transport in both direc- 
tions freight which they have purchased for sale. In general, sale 
price of the merchandise is the original cost plus an amount equal to 
or slightly below the transportation charges of authorized carriers. 
The ICC, in its 66th, 67th, and 69th annual reports has called attention 
to the difficu}ties in this problem and has suggested the need for legis- 
lative action (p. 190). 

The Department does not believe that the redefinition of private 
carrier which it proposes would, as the ICC contends, nullify the 
“primary business” doctrine which is now applied. Rather, the new 
definition would modify this doctrine to the extent that its application 
has enabled persons to transport property for compensation under an 
owner, lessee, or bailment relationship which was acquired specifically 
for the purpose of such transportaion. Nor would the new definition 
work a hardship upon legitimate private carriers. It would simply 
require as the test of private carriage that the person transporting 
goods as an owner, lessee, or bailee must not have acquired such rela- 
tionshin for the “purpose of such transportation” (p. 191). 

The Department has no objection to adopting clarifying language 
which may be required to achieve the result it seeks. Stated in simple 
terms, the Department is trying to make certain that persons allegedly 
operating as private carriers are not transporting property for others 
for compensation (p. 192). 
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In the Department’s opinion, the “primary business” test will not be 
superseded by the new definition. 

The Commission and courts will still have to look at the business 
in which the person transporting the property is engaged for the pur- 
pose of determining whether or not the property was acquired by such 
person as an owner, lessee, or bailee “for the purpose of such trans- 
portation.” 

Concerning the contention that the problem is one of enforcement 
for the Commission, it seems to the Department that the statements 
of the Commission should be given a great deal of weight in this 
respect. 

The Department does not agree that elimination of the words “or in 
furtherance of any commercial enterprise” would bring about the 
absurd result of subjecting every motor vehicle which crosses a State 
line to the jurisdiction of the Commission. 

However, in order to avoid any ambiguity, the Department sug- 
gests that the words “in a commercial operation” be inserted immedi- 
ately after the word “who” on page 18, line 3 of the bills. 


B. WATER 


1. Common: No testimony by Department of Commerce. 
2. Contract: Sinclair Weeks, Secretary, and Philip A. Ray, 
General Counsel. 


The proposed amendment will assist the ICC in drawing a line 
of demarcation between contract carriers and common carriers by 
water as is proposed in the case of contract and common carriers by 
motor vehicle. Although the operations of a contract carrier by 
water more closely approach the original concept of a contract car- 
rier for hire than those of such a carrier in the motor field, the 
competitive status within the respective industries is similar. In 
interpreting contract carrier by water the ICC has generally applied 
the same tests as in defining contract carrier by motor vehicle. In 
view of the decision in Contract Steel Carriers, Inc., v. United States 
(128 F. Supp. 25), it would seem necessary that the definition of 
contract carriers by water be amended as has been proposed with 
respect to contract carriers by motor vehicle. 

The Commission states in its report to the committee on the bill 
that it is unable to recommend the enactment of section 13 on the 
basis of information now available. It adds that in view of the 
differences between conditions in motor and water transportation af- 
fecting contract carriers it does not believe that there would be 
any harm in leaving the present definition of contract carriers by 
water unchanged even though it may be found desirable to make 
changes in the definition of a contract carrier by motor vehicle. 

The Department desires, of course, to give great weight to the 
views of the Commission in this respect. In view of the circum- 
stances, the committee will doubtless wish to give serious considera- 
tion to the question whether or not the definitions of contract carriers 
by motor vehicle and water should continue to be uniform. 
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Other proponent 
SEARS, ROEBUCK & CO. 


(John C, Allen) 


The proposed changes in the definition of carriers is approved, 
with the following observations: In recent years many problems in 
connection with small shipments have been solved by private carriage. 
The interpretation of specialized service in contract carrier cases has 
too often been defined as the need for specialized equipment, whereas 
they are not synonymous. If specialized service were clearly de- 
fined in the law, this company would be more inclined toward con- 
tract, instead of private, carriage. Also regulation of interstate de- 
liveries to customers’ homes is impractical and unnecessary. Common 
carriers are not interested in such service (R. 1454-1455). 
Additional proponents 


Equitable Life Assurance Society of the United States, Hunter 
Holding (R. 1847). 


Fargo (North Dakota) Chamber of Commerce, J. I. Finsness (R. 
1000). 


Opponents 


AMERICAN BARGE LINES, INC.; COMMERCIAL BARGE LINES, INC.; 
COMMERCIAL TRANSPORT CORP., INC.; UNION BARGE LINES 
CORP. 


(J. Haden Alldredge) 


Caution should be used in extending regulation over private car- 
riage. The constitutional limitations on legislative action in this area 
have been partly, if not mainly, responsible for the failure to go 
further in regulating private carriage in the past. Since private car- 
riage is, in its very nature, more closely related to the business opera- 
tions of individual shippers than in common-carrier transportation, 
any publicity of the rates and charges of private carriers would neces- 
sarily disclose more about private business affairs of shippers and 
receivers of freight than would the publishing of common-carrier 
rates. For the same reason, security problems might well arise in 
times of war or national emergency (R. 1701). 


AMERICAN RETAIL FEDERATION 
(Richard Webber) 


The proposed legislation eliminates from the present definition of 
a private carrier the phrase: 


When such transportation is for the purpose of sales, lease, rent, or bailment, 
or in furtherance of any commercial enterprise— 


and substitute the phrase : 


Provided, That such ownership, lease, or bailment was not undertaken for the 
purpose of such transportation. 

This change is opposed because (1) it is unnecessary, since its pro- 
fessed purpose is to prohibit “buy and sell” operations which are 
already prohibited by the present act as applied through the “pri- 
mary business test”; (2) unnecessary changes are unwise, since they 





TRANSPORTATION POLICY 129 


could be interpreted in unforeseen ways and would enable the op- 
ponents of private operations to start the battle of litigation over 
again; and (3) any reopening of the definition could result in still 
other and ill-advised amendments (R. 1089-1090). 

Although members of the federation do not use the services of con- 
tract carriers to any great degree other than in so-called delivery opera- 
tions which are largely within a city or State and not interstate, it is 
felt that the changes proposed aoanl affect a great many of the con- 


tract carriers, and that the new definition is too restrictive and would 
unduly limit their operations to the detriment of the shipping public. 
However, it is not proposed to have the present law strictly enforced, 
or to provide for any changes necessary to redefine a contract carrier 
so as to eliminate from this category any operations which are truly 
common carrier in nature (R. 1090-1091). 


AMERICAN SHORT LINE RAILROAD ASSOCIATION 
(J. M. Hood) 


The enactment of the language proposed by the Commission is 
urged (R. 891). 


AMERICAN TRUCKING ASSOCIATIONS INC. 


(James F. Pinkney) 


The associations’ contract and common carrier conferences oppose 
any change in the present definition of contract carriage. Both the 
associations’ private and for-hire carriers, oppose the changes pro- 
posed by the bills in the definition of “private carriage.” Since the 
proposed. amendments would alter the basic pattern of regulation, it 
is the associations’ position that these matters should not be considered 
at this time (R. 834). 


ASSOCIATION OF AMBRICAN RAILROADS 
(J. Carter Fort) 


Contract carriers are defined by the act as persons, other than com- 
mon ¢arriers, which, under individual contracts or agreements, engage 
in interstate commerce by motor vehicle or water for compensation. 
Because of Jess restrictive requirements for entry into the transporta- 
tion field and of the relative ease with which their operations may 
subsequently be expanded and enlarged, many of them have become 
competitors of and substitutes for common carriers. 

The applicant for contract carrier operating authority need show 
only that the proposed operation is “consistent with the public interest” 
and tha national transportation policy, in addition to a showing of 
fitness, willingness, and ability to perform the service. The common 
carrier applicant must carry the burden of showing that the proposed 
operation is “required” by public “convenience and necessity.” The 
contract carrier is privileged to discriminate among shippers and 
to conceal his charges, and has the advantages of lesser terminal costs 
and the ability to fit equipment needs to a known volume of traffic. 
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The unequal and unfair basis of regulation has placed common carriers 
at a severe competitive handicap (R. 568-570). 

The railroads support the aims of the proposals but there is doubt 
that the manner of redefinition would accomplish the ae te The 
railroads agree with the Commission that the proposed definitions are 
indefinite, and support substitute section 203 (a) (15) proposed by 
the Commission. 

The railroads also endorse the Commission’s suggestion regarding 
a limitation in permits of the number of people a carrier could serve, 
to avoid the situation where a contract carrier gets so many contracts 
that it is impossible to tell whether it is a contract or common carrier 

R. 571-572). 
Much for-hire transportation is performed under the guise of private 
carriage and in that way escapes economic regulation. The subter- 
fuges and the destructive effect of pseudo-private carriage on common 
carriers have been clearly described by the Commission (quoting from 
67th Annual Report, 1953, p. 55). Not only do they escape regulation, 
but they avoid payment of the transportation excise tax. 

While the railroads endorse and support the purposes of the pro- 
posal regarding the definition of private carriers, it seems clear that 
the proposed provisions would not accomplish the objective of regulat- 
ing fictitious private carriers. Their exemption from economic regu- 
Jation is claimed not under the private carrier definition, but under 
those of common and contract carriers. The Commission made a simi- 
lar observation and suggested amendatory language (R. 565-568). 

The witness responded to certain questions as follows: As to the 
question of whether the act should contain a prohibition against the 
subterfuge practices of private carriers, the railroads take no position. 
Apparently the ICC bihieves there should be some form of prohibition 
in the statute. However, the railroads believe that at a bare minimum 
common and contract carrier definitions should be revised so that 
private carriers may be regulated when they are, in fact, operating as 
common or contract carriers. The railroads offer no specific language 
as to how the subsections should be reworded. However, it should be 
noted that the ICC, which has had more experience with the subter- 
fuge practices, suggests in its report certain statutory language in- 
tended to correct the situation. Due consideration should be given to 
the Commission’s proposals on this matter (R. 577, 583). 


NEW ENGLAND GOVERNORS’ COMMITTEE ON PUBLIC 
TRANSPORTATION 


(Donald W. Campbell) 


Based partly on a study of the motor-carrier industry, it is con- 
cluded that the threat to common carriers from existing regulations 
and practices with respect to contract and private carriage is not suffi- 
ciently great to warrant action penalizing the noncommon carriers. 
It would be well to await the results of the proposed relaxation of 
restrictions on ratemaking before approving proposals that would 
further restrict noncommon carriers (R. 864). 
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CONTRACT CARRIER CONFERENCE 
(Clarence D. Todd) 


The conference is opposed to the proposed legislation in its entirety. 
Specifically, it is concerned about the proposed change in the definition 
of “contract carrier by motor vehicle” to include only those who oper- 
ate— 

* * * on the basis of bilateral contracts for specialized or individualized service 
or services equivalent to bona fide private carriage by motor vehicle. 

The amended definition would exclude certain classes of carriers 
who were formerly included and who would fit neither the common 
nor the contract carrier definitions, and would, therefore, be completely 
unregulated. In addition, the amendment would limit contract car- 
riers to performing specialized or individualized services which are a 
substitute for private carriage. The contract carrier, if so limited, 
would be in direct competition with unregulated carriage, and in 
competition with common carriage only to the same extent as is pri- 
vate transportation (R. 1275). 

There are innumerable private carrier operations which are neither 
individualized nor specialized. Furthermore, there are many common 
carriers who perform specialized services, such as carriers of automo- 
biles, of liquid freight, of household goods, and many others, and 
therefore the specialized nature of the service should not be a distin- 
guishing feature of contract carriage. In the motor carrier industry 
there is a constant change in the type of services performed, so that 
what may be a specialized service today may become a commonplace 
service tomorrow. For example, formerly the operation of vehicles 
equipped with mechanical refrigeration was considered to be a special- 
ized service. At present the same equipment is used by many general 
commodity common carriers in the transportation of perishable com- 
modities, and it has ceased to be a specialized service. Under the pro- 
posed definition those contract carriers who pioneered this form of 
service would have to discontinue performing it as contract carriers 
(R. 1276). 

The provision which would require all contract carriers to advise 
the Commission in writing within 180 days after passage whether 
they desired to continue operations as contract carriers or operate as 
common carriers with the Commission powered to issue either con- 
firmed or amended permits, or certificates of public convenience and 
necessity, is opposed. If a change in definition eliminates carriers 
operating as contract carriers, a procedure should be set up to enable 
them to obtain common carrier authority without proving public 
convenience and necessity. The proposal makes all contract carriers 
file statements. It will place a great financial burden on many car- 
riers, and put their permits in jeopardy without any valid reason for 
so doing (R. 1280). 


INTERSTATE COMMERCE COMMISSION 


(Anthony F. Arpaia) 


_ Agreement is expressed with the purposes of the proposed changes 
in the definitions of the types of motor carriers, but it is not believed 
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that they will accomplish their objectives, and in some respects are 
undesirable. 

The proposed amendment to the definition of a motor common car- 
rier would not include all carriers excluded from the proposed con- 
tract carrier definition, and some carriers would therefore not be sub- 
ject to regulation under either definition. Since the objective is to 
limit the classes of carriers who may operate as contract carriers and 
since it appears undesirable to declare all other for-hire carriers to be 
common carriers, it is our opinion that the desired results may best be 
achieved by the following provision: 

Sec. 203. (c) Except as provided in section 202 (c), section 203 (b), in the 
exception in section 203 (a) (14), and in the second proviso of section 206 (a) 
(1), no person shall engage in any transportation for compensation, by motor 
vehicle, in interstate or foreign commerce, on any public highway or within any 
reservation under the exclusive jurisdiction of the United States, unless there is 
in force with respect to such person a certificate or a permit issued by the 
Commission authorizing such transportation. 

A person shall be deemed to be engaged in transportation if, through the selec- 
tion, approval, or employment of drivers or other employees (other than as a 
bona fide officer or employee), through the control over facilities, or through 
other means, directly or indirectly, he exercises direction or control over the 
movement of passengers or property, or assumes responsibility for the persons or 
property being transported or for the operation of the vehicles over the highways. 

A person shall be deemed to be engaged in transportation for compensation 
if he receives for such services a reward or consideration, regardless as to 
whether the compensation, reward, or consideration is received directly or 
indirectly, through the device of leasing or renting vehicles, employment, the 
furnishing of drivers or other employees, or management services, in buying or 
selling of property, or in any other manner by which compensation, reward, or 
consideration is received in return for the direction or control of or the 
responsibility for vehicles used in transportation by motor vehicle in interstate 
or foreign commerce. 

Except for adding “engages in or” to make the section read “any 
person which engages in or holds itself out to engage in * * *”, no 
change is recommended in the existing definition of a motor common 
carrier (R. 271-273). 

The proposed definition of a contract carrier by motor vehicle is 
indefinite, particularly the added clause, “equivalent to bona fide 
private carriage by motor vehicle.” The distinction between contract 
and private carriage is that the former is for-hire and the latter is not. 
Private carriage is not limited to specialized or individualized service. 
There is no transportation that may not be performed by private car- 
riage. The definition of a contract carrier by motor vehicle should 
describe the services which a contract carrier may perform in the 
clearest. possible terms, and distinguish between contract carrier serv- 
ice and common carrier service. 

The original definition in the Motor Carrier Act of 1935, defined a 
contract carrier by motor vehicle as one who transports for compen- 
sation “under special and individual contracts or agreements.” This 
was amended in 1940, but before and after that date, the Commission 
interpreted the contract carrier definition as requiring some form of 
“special and individual” service different from ordinary transporta- 
tion service, under bilateral contracts covering service over a period 
of time. A three-judge Federal court set aside one of our cases in- 
volving this definition, holding that we had misconstrued the con- 
tract-carrier definition. This case is now on appeal to the Supreme 
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Court. The proposed amendment is an improvement, but it is believed 
that the following would be preferable (R. 273-274) : 


(15) The term “contract carrier by motor vehicle” means any person which 
engages in transportation by motor vehicle of passengers or property in inter- 
state or foreign commerce, for compensation (other than transportation referred 
to in par. (14) and the exception therein), under continuing contracts with one 
person or a limited number of persons for the furnishing of transportation 
services of a special and individual nature required by the customer and not 


provided by common carriers. 

Related to the motor contract-carrier question, comments from inter- 
ested persons show that many would give the Commission power to 
restrict to a specific number the contracts which a contract carrier may 
have at one time, and the frequency with which they may be changed. 
Some would require specific approval by the Commission of each con- 
tract, or would limit permits to authorizing transportation for spe- 
cifically named shippers. The purpose of these recommendations was 
to prevent contract carriers from expanding their services to the extent 
that they become common carriers serving the general public. To the 
extent that contract carriers are limited to specialized and individ- 
ualized service, the need for such restrictions is reduced. There is, 
however, need to make clear the limits of the service which a contract 

carrier may perform, including the number of shippers which may be 
served. It is, therefore, suggested that the second sentence of section 
209 (b) be amended to read as follows (R. 276-277) : 


The Commission shall specify in the permit the business of the contract carrier 
covered thereby and the scope thereof, and it shall attach to it at the time of 
issuance, and from time to time thereafter, such reasonable terms, conditions, 
and limitations, consistent with the character of the holder as a contract carrier, 
including terms, conditions, and limitations respecting the person or persons and 
the number or class or classes thereof for which the contract carrier may perform 
transportation service, as may be necessary to assure that the business is that 
of a contract carrier and within the scope of the permit, and to carry out with 
respect to the operations of such carrier the requirements established by the 
Commission under section 204 (a) (2) and (6): Provided, That, within the scope 
of the permit and any term, conditions or limitations att: vched thereto, the car- 
rier shall have the right to substitute or add to its equipment and facilities as 
the development of its business may require. 


The proposed amendment to the present definition of a private car- 
rier by motor vehicle would eliminate the clause : 


when such transportation is for the purpose of sale, lease, rent, or bailment, or in 
furtherance of any commercial enterprise. 


In lieu of the above words, it would add: 


Provided, That such ownership, lease, or bailment was not for the purpose of 
such transportation. 


The purpose of this definition is to indicate those transporters, other 
than common and contract carriers, who shall be subject to regulation. 
Presently, a person who transports his own property, other ‘than for 
the purpose of sale, etc., is not subject to regulation with respect to 

safety, etc. Under the proposed definition, a person who transports 
in interstate or foreign commerce any phn: of which he is the 


owner, lessee, or bailee will be subject to those requirements, even if the 
property were merely some household article being transported in a 
private passenger car to or from arepair shop. It is the Commission’s 
opinion that this definition should continue to be limited to what is 
generally known as commercial or business hauling and, therefore, it 
does not agree with the changes proposed. 
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In connection with the discussion of the proposed amendment of 
the definition of a common carrier by motor vehicle, the Commission 
has recommended adding to the act a new subsection 203 (c). The last 
two paragraphs of that suggestion are intended to tighten up the inter- 
pretation and the administration of the act with respect to persons who, 
under the guise of operating as private carriers, or pretending not 
to be carriers of any kind, actually are transporting for compensation. 
It is recommended that in lieu of the proposed change with respect to 
private carriers, the recommended new subsection 203 (c) be aiopted 
(R. 274-275). 

It is proposed to amend 302 (d) and (e) relating to definitions of 
common and contract carriers by water, in the same manner as pro- 
posed with respect to common and contract carriers by motor vehicle. 
The principal effect would be to change the status of what are com- 
monly known as tramp-ship operators. Tramp-ship operators trans- 
port full cargoes of 1 commodity or split cargoes consisting of not 
more than 2 or 3 commodities. They do not operate their ships on 
fixed schedules, but move them from port to port where cargoes may 
be available under special contracts. In the Commission’s determi- 
nation of “grandfather rights” of water carriers after the enactment 
of part ITT, it held that the status of tramp-ship operators was that of 
contract carriers. In past tramp ships were principally ocean car- 
riers but now have counterparts in barge and towboat. operators on 
inland waterways. Since World War II, their number has decreased 
in domestic transportation. Approximately 300 water carriers now 
hold permits, about 40 of which hold permits as contract carriers. 
Many of the 40 are inactive. 

It appears that under the proposed amendments in this section most 
holders of water-carrier permits would be required to elect. to become 
common carriers or to change their mode of operation and enter into 
bilateral contracts requiring specialized service. The Commission 
doubts whether such a requirement would be in the public interest. 
In view of the difference between conditions in motor and water 
transportation affecting contract carriers, it is believed that there 
would be no harm in leaving the present definitions of common and 
contract carriers by water unchanged (R. 278-279). 

With respect to providing grandfather clauses for contract carriers 
whose operations would be affected by the proposed changes in defini- 
tions, it appears that each contract carrier would be permitted to con- 
tinue the operations heretofore authorized by its permit and, if such 
operations exceeded those permitted under the revised definition of 
a contract carrier, a certificate could be issued in lieu of the permit, 
but only if that were necessary to preserve the rights of the contract 
carrier to contmue the operations authorized by its permit. These 
provisions seem appropriate. An alternative approach would be to 
provide for the issuance of a certificate or permit authorizing the 
continuance of the operations conducted under the permit rather than 
the operations authorized by the permit. This bill would place upon 
the Commission the burden of possibly 2,663 proceedings in which the 
parties are entitled to a hearing, together with its normal workload. 
Additional personnel and appropriations would be necessary. 

The amendment to the private carrier definition in 203 (a) (17) 
proposed in section 10 ail not result in any private carrier becom- 
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ing a common or contract carrier, nor would the suggested language 
by the Commission have such an effect. Therefore section 24 (b) of 
the proposed bill would serve no useful purpose, and would cause 
applications to be filed by persons who have no rights to protect. It 
is recommended that it not be enacted (R. 282-283). 


LAKE CARRIERS ASSOCIATION 
(Gilbert R. Johnson) 


The definition of “contract carrier by water” in the present act 
would be deleted in favor of a more restrictive definition hinged upon 
specialization. With the proposed shifting of the qualification to 
service, instead of “under individual contracts or agreements”, every 
Great Lakes operator would have to meet the specialization test to 
retain the status of a contract carrier by water. 

The Commission might construe the words “specialized * * * serv- 
ice” to mean a service by special equipment, and “individualized serv- 
ice” to mean service rendered by a vessel owner to meet the peculiar 
requirements of one shipper. Great Lakes vessels are usually capa- 
ble of meeting the requirements of all shippers. 

Part III of the act contains two separate exemptions of bulk- 
commodity transportation. The exemption relating to the Great 
Lakes should be stated first, and the general exemption second. In- 
asmuch as the carriage of bulk comodities on the Great Lakes is not 
competitive with common carriers either by land or by water, there 
is no need for bringing Great Lakes bulk transportation under statu- 
tory economic regulation. However, because the present Great Lakes 
exemption is limited to “contract carriers,” the exemption might be of 
little effect if the general exemption is repealed. Such a result would 
not be in the national interest, and would contravene the express in- 
tent of Congress. The Great Lakes exemption in section 303 (c), in 
such event, should be modified to cover all water carriers engaged in 
bulk transportation on the Great Lakes (R. 1144-1146). 


NATIONAL INDUSTRIAL TRAFFIC LEAGUE 
(William M. Ott) 


The proposed new definition of contract carriers offers a wide range 
of interpretation and is too indefinite to be a satisfactory legislative 
standard. The requirement of “bilateral contracts” is a part of the 
present interpretation, and the terms “specialized” or “individualized” 
are already used by the Commission in granting or denying contract 
authority. The inclusion of such language in the statute, however, 
would unduly restrict contract-carrier operations to the detriment 
of the public. It is also doubtful whether ‘such restriction would aid 
common carriers since a large part would become private carriage and 
would divert other traffic with it. The proposals, therefore, are op- 
posed (R. 936). : 

The league is opposed to the proposals to change the definition of 
a private carrier as being unnecessary to accomplish the ends desired. 
There is no transportation which will qualify today as lawful private 
transportation under the present definition, which will not also qualify 
as lawful transportation under the proposed definition. The proviso 

85548—57——10) 
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is intended to make unlawful so-called buy and sell activities. Under 
the primary business test used by the Commission and approved by 
the courts, buy and sell operations are illegal now. The proposed 
legal standard of lawfulness is capable of no more easy administrative 
interpretation than is the one presently used by the Commission. 
There is no need to modify the primary business test. 

The present definition has been the subject of numerous cases before 
the Commission and the courts, and its meaning is definite and well 
understood. If it is changed, it will again be the subject of litigation 
and of uncertainty as to its exact meaning (R. 938-940). 


NORTH DAKOTA PUBLIC SERVICE COMMISSION 
(John M. Agrey) 


The ICC under existing law has adequate power to stop illegitimate 
for-hire operations. Such illegal operations can be adequately con- 
trolled through the enforcement of the primary business test, pro- 
vided that the ICC is granted additional appropriations which would 
permit enlargement of its field staff to investigate the numerous com- 
plaints. Constant rate increases and deterioration in common carrier 
service aided the growth of private transportation. The repeal of 
transportation taxes on freight and passenger travel would enable 
the common carriers to compete more effectively with private trans- 
portation, which does not pay the tax (R. 796-797). 


PRIVATE CARRIER CONFERENCE, INC. 
(Joseph E. Keller) 


The Private Carrier Conference, Inc., composed of 1,600 firms which 
operate private motor trucks in the furtherance of their business, and 
of private carrier members of State Trucking Associations, affiliated 
with the American Trucking Associations, Inc., unanimously opposes 
H. R. 6141 wholly, but specifically opposes the provisions which re- 
define a private carrier of property by motor vehicle. 

It is apparent from a study of the proposed recommendations of 
the advisory committee that the purpose for the proposed change is 
to eliminate unregulated truckers operating under the guise of private 
carriers. This conference, however, believes that the recommendations 
are much broader in scope and meaning, and would affect the opera- 
tions of all bona fide truckowners. The recommendations which call 
for a redefinition of private carriage would unquestionably nullify the 
“primary business” test established and applied in determining 
whether particular truck operations are for-hire or bona fide private 
earriage. Under the existing standards applied by the ICC and by 
the Federal courts, each case is determined upon its own particular 
facts, and neither the receipt of compensation for transportation nor 
the existence of some noncarrier business to which transportation is 
incidental, is conclusive. The ICC has adequate machinery to stop 
these “buy and sell” or gypsy operations, which the advisory commit- 
tee report overlooks or discards. 

As stated in an exchange of correspondence with the Chairman of 
the ICC, this conference offers its full support in attacking the prob- 
lem, and believes that corrective measures should be taken to eliminate 
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this deception without resorting to legislation. It is believed that 
while the proposed recommendations on the surface appear to be 
directed toward the elimination of the gypsy operators, all bona fide 
private carrier operations would be adversely affected. In addition 
to upsetting the established “primary business” principle, the advisory 
committe report suggested dropping the requirement that transporta- 
tion must be for “furtherance of any commercial enterprise.” This 
would have the inadvertent effect of bringing even tourists and their 
baggage under the Commission’s safety ceeiataiiee 

The vital importance of common carriers as part of our national 
defense is recognized, but private carriers are equally essential to our 
Nation’s defense and economy (R. 1708-1711). 


PRIVATE TRUCK COUNCIL OF AMERICA, INC. 
(James D. Mann) 


The provisions of the proposed legislation, with respect to private 
carriage of property by motor vehicle, along with the amendments 
recommended by the Interstate Commerce Commission, present a 
serious threat to the welfare of the operations of trucks in the regular 
course of nontransportation enterprise (R. 522). 

It appears that the purpose of the eienten change in the term 
private carriage is to arenes the so-called “buy and sell” operations, 
which amount to for-hire transportation. This problem appears to 


have ‘been resolved satisfactorily by the application of the “primary 
business” test established by the Commission and the Federal Courts 
in Brooks Transportation Company v. United States (93 Fed. Supp. 


517, affirmed 340 U. S. 925). The test proposed by opponents of 
private carriage, that is, whether a person is operating “for compensa- 
tion,” was rejected. Under this test, “compensation” would include 
charges by sellers for delivery of their own products, or inclusion of 
allowances for delivery in setting prices, and differences in plant. or 
delivered prices. 

The present law is satisfactory. The problem of “buy and sell” 
operations can be curtailed and eliminated by policing. Any change 
in the existing law would create ambiguity which could lead to absurd 
results and further litigation (R. 523-524). 

The Commission’s recommendations are worse than the proposal 
in the bill itself. The recommendations would embrace the rejected 
“for compensation” test as part of a proposed new section 203 (c), 
which could embrace all truck operations, leaving none free for 

“private” operations. Both the proposed bill and the Commission’s 
recommendations are renewed attacks upon the right of American 
industry to operate its own trucks in the bona fide course of its own 
business (R. 524-525). 

Additional opponents 

American Merchant Marine Institute, Inc., Alvin Shapiro 
(R. 1619). 

Burlington (Iowa) Shippers’ Association, Inc., F. L. Partridge 
(R. 781). . 

Ne ‘ar and Truck Renting & Leasing Association, Howard Willett, 

(R. 1338). 
enna Steamship Freight Association, Harry S. Brown 


(R. 1051). 
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J. D. Streett & Co., Inc., Kenneth C. Baker (R. 1605). 

National Armored Car Association, Inc., Eugene E. Murphy 
(R. 1848). 

National Coal Association, F. E. Estes (R. 874). 

National Council of Farmer Cooperatives (R. 1689). 

National Grange, Lloyd C. Halvorson (R. 1335). 

National Retail Dry Goods Association, Robert H. Smith (R. 1004). 

Pacific American Steamship Association, Ralph B. Dewey 
(R. 1001). 

Private Truck Council of America, Inc., William Quinlan (R. 1341). 

United States Wholesale Grocers’ Association, Inc., R. H. Rowe 
R. 788). 
’ Upper Mississippi Waterway Association, Inc., A. C. Mills 
(R. 1616). 

IX. Contract Carrier Rates 


A. FILING OF ACTUAL RATES 


Provisions of Interstate Commerce Act 

Sections 218 (a) and 306 (e) of the Interstate Commerce Act 
require, among other things, contract carriers by motor vehicle and 
contract carriers by water, respectively, to file with the Commission, 
publish, and keep open for public inspection, schedules containing 
the minimum rates or charges of such carriers actually maintained 
and charged for the transportation of passengers or property in inter- 
state or foreign commerce, and any rates, regulations or practices 
affecting such rates or charges. 
Amendments proposed by H. R. 6141 and H. R. 6142 

Sections 12 (a) and 16 of H. R. 6141 and H. R. 1642 would amend 
sections 218 (a) and 306 (e) of the act so as to require contract carriers 
by motor vehicle and contract carriers by water, respectively, to 
publish, file and post either the rates, fares, or charges which they 
actually maintain, or in the alternative, at their option, the contracts 
annually in force. 


Purpose of amendments 

The purpose of the amendments is to require contract carriers by 
motor vehicle and by water to file and publish either the rates, fares, 
or charges which they actually maintain, or their transportation con- 


tracts. 
B. STANDARDS 


Provisions of Interstate Commerce Act 

Sections 218 (b) and 307 (h) of the Interstate Commerce Act 
authorize the Commission whenever it finds that any minimum rate 
or charge of any contract carrier by motor vehicle or by water, re- 
spectively, or any rule, regulation, or practice of any such carrier 
affecting such minimum rate or charge, or the value of the service 
thereunder, contravenes the national transportation policy declared 
in the act, or is in contravention of any of the provisions of parts IT 
or III, to prescribe such just and reasonable minimum rate or charge, 
or such rule, regulation, or practice, as in its judgment may be neces- 
sary or desirable in the public interest and ‘ill not be in contravention 
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of any of the provisions of such parts. The minimum rate, charge, 
etc., prescribed by the Commission may not give any advantage or 
preference to a contract carrier by motor vehicle or by water which 
is inconsistent with the national transportation policy, and the Com- 
mission is required to give consideration to the cost of the services 
rendered by such carriers, and to the effect of such minimum rate, 
fare, charge, etc., upon the movement of traffic by such carriers. 


Amendments proposed by H. R. 6141 and H. R. 6142 

Sections 12 (b) and 17 (f) of H. R. 6141 and H. R. 6142 would 
amend sections 218 (b) and 307 (h) of the act, respectively, so as to 
provide that the minimum rate, charge, etc., prescribed by the Com- 
mission may net give any advantage to a contract carrier by motor 
vehicle or by water in competition with common carriers by rail, by 
motor vehicle, by water, or freight forwarders which might be in- 
consistent with the act, and to require the Commission to give con- 
sideration to the cost of the services rendered by such contract carriers. 
The Commission would be relieved of the requirement to give consid- 
eration to the effect of the minimum rate, charge, etc., upon the move- 
ment of traffic by common carriers by motor vehicle or by water. 


Purpose of amendments 

The purpose of the amendments is to require the Commission in 
prescribing a minimum rate for a contract carrier by motor vehicle 
or by water not only to give consideration to rates of common carriers 
by motor vehicle or by water, but also to the rates of all other common 
carriers subject to the act, including freight forwarders, and to relieve 
the Commission of the obligation of considering the effect of such 
rate on the movement of traffic by common carriers by motor vehicle 
or by water. 

[Notre.—The Department of Commerce suggested amendments in its testimony 


which modified provisions of the bills requiring the Commission to consider cer- 
tain factors in prescribing minimum rates for contract carriers. ] 


Testimony 
DEPARTMENT OF COMMERCE 


(Sinclair Weeks, Secretary, and Philip A. Ray, General Counsel) 
A. FILING OF ACTUAL RATES 


Unfair competition between common and contract carriers is accen- 
tuated by the fact that the act requires contract carriers to file only 
their minimum rates, which leaves the actual rate charged undisclosed. 
This is in direct contrast to the requirement that all common carrier 
rates be published. Contract carriers should be required to file actual 
ona 2 than minimum charges as now required by the act 

pp. 42, 43). 

The purpose of the amendment made by section 12 (a) is to enable 
common carriers by motor vehicle to compete more effectively with 
contract carriers by motor vehicle who have greater flexibility in rates. 
Since contract carriers are required to file only minimum rates, the 
competing common carrier does not know what his contract carrier 
competitor is actually charging. This puts the common carrier at 
a distinct disadvantage in computing for the business both are seeking 
to capture (p. 196). 
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All that is required of a contract carrier filing a minimum rate is 
that such rate be actually maintained and charged for the traffic of at 
least one shipper. This leaves the contract carrier free to charge 
higher rates to other shippers and to pick and choose as it pleases 
among such shippers. If the competitive opportunity of common and 
contract carriers is to be put on a more realistic basis, the contract 
carrier’s actual charges to shippers should be made public. 

The ICC in its report to the committee opposed section 12 (a) prin- 
cipally for the reason that it would conflict with or be inconsistent 
with the provisions of section 220 (a) which permits the ICC to 
require filing of contracts but forbids their publication except as part 
of the record in a formal proceeding where such action would be con- 
sistent with the public interest and 222 (e) which forbids disclosure 
of business transactions to competitors of a shipper. The Department 
does not believe there would be any conflict with section 220 (a) be- 
cause the ICC need publish only the actual rates and there would be no 
need for publication of the contracts. However, if the committee 
feels Sahar a conflict, this can be avoided by amending section 220 
(a) (p. 197). 

Neither does the Department believe that there would be any con- 
flict with section 222 (e) but this too, if necessary, could be avoided 
by amending section 222 (e). The Department does not agree with 
the ICC view that the policy of affording the shippers’ secrecy is nec- 
essary. It feels that this secrecy must be removed if common and 
contract carriers are to be placed on a uy competitive basis. The 
fact is that a competing carrier is harmed by rates above this mini- 
mum for these are the rates that are actually being charged to ship- 
pers. The competing carrier may not be able to meet the minimum 
rate actually charged to one shipper, but he may very well be able 
to meet rates charged to other shippers, if he knew what those rates 
were (p. 198). 

The purpose of the amendment made by section 16 is to enable 
common carriers by water or other forms to compete more effectively 
with contract carriers by water. Contract carriers by water, just as 
contract carriers by motor vehicle, have greater flexibility in rates than 
their common-carrier competitors since they are only required to file 
their minimum rates. Common carriers by water are, therefore, in 
no better position to ascertain the actual rates charged by contract 
carriers. In view of this, there would not seem to be any logical rea- 
son why identical treatment should not be accorded contract carriers 
by motor and water insofar as the filing of rates “actually maintained 
and charged” is concerned. 

Requiring contract carriers by water to file rates actually maintained 
and charged, or in the alternative the actual contracts covering the 
transportation, as proposed by section 16, would help stabilize the 
domestic water-carrier industry and equalize the opportunity to bid 
for competitive traffic. 

The Department’s discussion of the same question as to motor- 
contract carriers, is applicable here (p. 200). 

The ICC itself has said in various decisions the “minimum rates of 
contract carriers are, in fact, not rates at all in the common-carrier 
sense of the term” but are “simply a floor for the charges actually to 
be made.” Under these circumstances, the Department does not un- 
derstand why the ICC objects to being given authority to obtain in- 
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formation which is necessary for a proper administration of the act 
(p. 1751). 

The Department has great difficulty in understanding why it would 
be considered inappropriate for contract carriers to file and publish the 

rates which they actually charge. 

There is no doubt about the contract carrier being a competitor of 
the common carrier. Nor should there be any doubts about the com- 
petition being conducted on an unequal and unfair basis so long as the 
common carrier is unable to determine what his competitor is charging. 

No extended discussion is necessary in order to see that the public 
interest will be served by giving the common carrier the opportunity 
to meet, if he can, the price competition of contract carriers (p. 1752). 


B. STANDARDS 
(Sinclair Weeks, Secretary) 


The National Industrial Traffic League objected to the provisions 
which would require the Commission in prescribing a contract-carrier 
rate to determine that such rate would not give e advantage or prefer- 
ence to the contract carrier in competition with any common carrier 
subject to the act. 

The Contract Carrier Conference of the American Trucking Asso- 
ciation also objected to the provision as being in conflict with the 
objective of the revised national transportation policy to encourage 
full competition and reduced economic regulation (p. 1752). 

The Department agrees that the objections of the National In- 
dustrial Traffic League and the Contract Carrier Conference are 
meritorious. 

Although it is the objective of the proposed legislation to provide 
additional freedom of ratemaking to common carriers in order to 
furnish equality of opportunity to those who are dependent upon 
common carriers, it is not intended that determinations of the law- 
fulness of the minimum rates of contract carriers be based upon the 

rates, rules, regulations, or practices of common carriers. 

It appears, therefore, that the provision should be modified so as 
to relieve the Commission of this obligation. The Department sug- 
gests language designed to accomplish this objective (p. 1753). [The 
Department of Commerce submitted an amendment relating to mini- 
mum rates for contract carriers by motor vehicle which struck out 
all on page 26 of the bills between the word “Such” in line 3 and the 
word “carriers” in line 11. A similar amendment relating to con- 
tract carriers by water was also submitted which struck out all on 
page 36 of the bills between the word “Such” in line 12 and the word 
“carriers” in line 20 (R. 1758-1759). ] 


Other proponents 
ASSOCIATION OF AMERICAN RAILROADS 
(J. Carter Fort) 


The railroads concur with the views expressed by Mr. Philip A. 
Ray, General Counsel of the Department of Commerce, concerning 
the publication of rates or contracts by contract carriers (R. 572). 
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TRANSPORTATION ASSOCIATION OF AMERICA 



















(George P. Baker) 


In the association’s opinion, the making public of minimum rates 
does not give common carriers the information they are entitled to have 
as to the exact charges of their for-hire competitors, and hence we favor 
this proposal. Such a change in the law would not increase the juris- 
diction of the regulatory agencies to regulate the level of contract 
carrier rates. Their power in this respect would remain limited to 
the prescription of minimum rates. Contract motor and water car- 
riers should be required to file, adhere to, and make public the rates 
they actually charge (R. 356). 
Additional proponents 

Intercoastal Steamship Freight Association, Harry S. Brown (R. 


1051-1052). 
North Dakota Public Service Commission, John M. Agrey (R. 797). 


Opponents 
A. FILING OF ACTUAL RATES 


AMERICAN FARM BUREAU FEDERATION 
(Matt Triggs) 


The federation is opposed to the regulation of contract-carrier rates. 
It is impractical and fallacious to compare contract with correspond- 
ing common-carrier rates. Contract carriage is tailored to meet the 
specific needs of a shipper, and if those needs can be met more eco- 
nomically by contract carriers, there is no reason why the Commis- 
sion should concern itself with such rates (R. 1226). 


CONTRACT CARRIER CONFERENCE 
(Clarence D. Todd) 


The only reason which has been advanced for the proposal to re- 
quire contract carriers to file their “rates or charges” instead of “mini- 
mum rates or charges actually maintained and charged,” is that the 
contract carriers now have an opportunity to conceal their rates to the 
detriment of common-carrier competitors. However, under existing 
law, contract carriers are required to file minimum rates “actually 
maintained and charged.” "Phere are no hidden charges. 

To permit motor contract carriers to file a copy of their actual 
contract for public inspection in lieu of a schedule, if the names of 
shippers are shown in connection therewith, would be a violation of 
section 222 (e) providing that it shall be unlawful for “any motor 
carrier” knowingly to disclose or permit to be acquired by any person 
other than the shipper or the consignee, any information concerning 
the nature, kind, quantity, destination, and so forth, of any property 
tendered or delivered to such carrier for transportation, which may 
improperly disclose his business transactions to a competitor (R. 
1277-1278). 
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INTERSTATE COMMERCE COMMISSION 
(Anthony F. Arpaia) 


The proposed amendment to require motor contract carriers to 
publish and post rates actually maintained and charged, or in the 
alternative the actual contract or contracts is inconsistent with other 
provisions that the Commission shall not make public any such con- 
tracts or the terms thereof, except as a part of the record in a formal 
proceeding, and that make it unlawful for any motor carrier know- 
ingly to disclose or permit to be acquired by any person other than 
the shipper or the consignee any information concerning the nature, 
kind, quantity, destination, and so forth, of any property tendered 
or delivered to such carrier for transportation, which may improperly 
disclose his business transactions to a competitor. Contract carriers 
do not have one set of rates. To identify dlifterent sets of rates as being 
for specified shippers would be inconsistent with the other provisions. 

It is our opinion that no departure is warranted from the present 
policy of affording to shippers secrecy regarding their business trans- 
actions to the greatest extent possible. Contract carriers presently are 
required to publish and file, in schedules open to public inspection, 
the minimum rates which they are actually charging. The schedules 
also list the names of shippers with whom the carrier has contracts, 
but this listing is not connected with any rates. If any competing 
carrier or shipper is of the opinion that the published minimum rates 
are below the level of reasonableness, they may challenge those rates 
in a complaint proceeding and the Commission may require them 
to be raised. If the proposal to permit the filing of actual contracts 
in lieu of schedules is adopted, there would have to be a modification 
of section 218 (c) which, both as now worded and as proposed to be 
worded, authorizes the Commission to suspend schedules but not 
contracts. The Commission does not favor the amendment proposed 
(R, 277-278). 

Presently water contract carriers are required to publish schedules 
of minimum rates or charges only, and this is sufficient since they have 
the statutory duty only to observe reasonable minimum rates. The 
proposal would have them publish either the rates or the contracts in 
force, with the objective of full publicity. It would conflict with 
provisions in section 313 (b) and 307 (g), and the Commission is not 
in favor of its enactment (R. 280). 


NATIONAL INDUSTRIAL TRAFFIC LEAGUE 
(William H. Ott) 


The league has previously approved the filing of schedules of 
minimum rates or charges actually maintained by contract carriers. 
The proposal would eliminate “minimum” and make the filing require- 
ments now posaet for common carriers apply also to contract opera- 
tions, Such common-carrier requirements are entirely inappropriate 
for contract carriers. The requirements should be stated separately 
ih rT based upon the necessities of each type of operation 
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B. STANDARDS 
CONTRACT CARRIER CONFERENCE 
(Clarence D. Todd) 


The conference is opposed to amending section 218 so as to make 
contract carriers subject to section 217 of the act. Such an amend- 
ment would give the Commission power to prescribe “nondiscrim- 
inatory rates and charges” for contract carriers. This would be incon- 
sistent with the definition of a contract carrier and with the regula- 
tions which the Commission has imposed on such carriers. Every 
difference in rates does not constitute an unjust discrimination; such 
discrimination exists only when the transportation performed and the 
circumstances surrounding the transaction are substantially the same. 

If the service performed by contract carriers is to be a special and 
individual one as required by the new definition, then substantially 
the same service would be required by any other shipper. Therefore, 
by the very nature of the contract carrier’s individual service, it would 
not be able to unjustly discriminate between shippers even though it 
might be charging different shippers different rates. 

The concept of unjust discrimination, and that of contract carriage, 
are entirely inconsistent, because the prohibition against undue dis- 
crimination is designed to require carriers who serve the public to treat 
all shippers alike under the same or similar circumstances, whereas 
the law and regulations governing contract carriers are designed to 
limit the service offered to particular classes of shippers and receivers 
(R. 1278-1279). 

Under the existing law only the provisions of part IT of the act apply 
to contract carriers. The first amendment to section 218 (b) would 
make it necessary for the Commission, in prescribing a contract car- 
rier rate, to give consideration to the rates of all forms of transporta- 
tion subject to the jurisdiction of the Interstate Commerce Commis- 
sion. Such requirement is not only unnecessary but it is in direct 
conflict with other provisions of the bill. There is little or no rela- 
tionship between the rates charged by contract motor carriers and 
those charged by railroads, water carriers, and freight forwarders. It 
is in direct conflict with the national transportation policy, which 
declares that free enterprise, full competition, reduction of economic 
regulation, and the encouragement of fair and impartial regulation 
are all to be encouraged. 

The change in the definition of a contract carrier would place such 
carriers in direct competition with private carriage and would prac- 
tically eliminate the competition between common and contract car- 
riers. If the contract carrier is to successfully compete with the pri- 
vate carrier it must be in a position to institute rates which are com- 
petitive with the cost of private transportation, and the Commission 
in considering the reasonableness and lawfulness of such rates should 
be in a position to give consideration to the effect of prescribing a rate 
on the movement of the traffic by the contract carrier (R. 1279-1280). 
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INTERSTATE COMMERCE COMMISSION 
(Anthony F. Arpaia) 


The principal modification of the rule of ratemaking for motor con- 
tract carriers is the substitution of “this act” for “this part” in 218 (b). 
In some places, this is confusing. Only the provisions of part II, 
by their terms, are applicable to motor contract carriers, and to say 
that contract carrier rates shall not be in contravention of any pro- 
vision of “this act,” makes the intention unclear. This change has the 
effect of relating contract carrier rates not only to motor common 
carriers, but also to the rates of all other common carriers subject to 
the entire act, including freight forwarders. 

Frequently motor contract carriers have been allowed minimum 
rates that are lower than the reasonable minimum rates for motor 
common carriers, since they are able to pick and choose the most de- 
sirable and profitable traffic. The imposition of a requirement that 
contract carriers charges shall not be less than those of motor com- 
mon carriers for the same service, as imposed by some States, would 
remove the incentive to use motor contract carrier service because of 
lower rates, and properly tend to restrict the use of contract carriage 
to those instances in which a specialized and individualized service 
is required. It is recommended that the following be substituted in 
lieu of the second sentence of 218 (b), and that no further change be 
made in the subsection (R. 278) : 


No such minimum rates, fares, or charges which are lower than the rates, 
fares, or charges of competing common carriers subject to this Act, plus reason- 
able additional charges for any special services, privileges, or facilities furnished 
by the contract carrier by motor vehicle which are not furnished by the com- 
peting common carriers, shall be deemed to be reasonable unless the lower rate, 
fare, or charge of the contract carrier by motor vehicle will give no advantage 
or preference to such contract carrier in competition with any common carrier 
subject to this Act, will not prevent or endanger the maintenance of adequate 
and economical common carrier service, and otherwise will be consistent with 
the public interest and the national transportation policy declared in this Act. 

The changes proposed in section 307 (h), relating to the prescrip- 
tion of minimum rates for water contract carriers would considerably 
broaden the scope by substituting “Act” for “part,” and would re- 
move the requirement that we consider the effect of rates upon the 
movement of traffic by such carriers. The effect would be to restrict 
the activities principally of the few tramp ship operators, and the 
Commission is not prepared to recommend this change (R. 281). 


NATIONAL INDUSTRIAL TRAFFIC LEAGUE 
(William H. Ott) 


The effect of the proposed change in the rule of ratemaking for con- 
tract carriers seems to be to require the Commission to consider the 
effect of contract carrier rates upon those of any common carrier sub- 
ject to the act. Rates should be based upon the cost and characteristics 
of each form and not in relation to rates charged by any other form, 
and this should apply to contract as well as common carriers (R. 937 ): 
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SEARS, ROEBUCK & CO. 
(John C. Allen) 


The proposal to require contract carriers to file all tariffs or con- 
tracts to provide notice of actual rates is not opposed, but strenuous 
objection is expressed to the indication that contract carrier rates 
shall be at the same level as those of common carriers. The latter 
provision violates the underlying principles of the Cabinet Com- 
mittee report; namely, permitting dynamic competition to play a 
larger role in ratemaking, and eliminating the practice of allocat- 
ing traffic between modes. Freedom to benefit from economic ad- 
vantages should apply to all carriers (R. 1455). 

Additional opponents 

American Merchant Marine Institute, Inc., Alvin Shapiro (R. 
1619-1620). 

American Retail Federation, Richard Webber (R. 1091). 

Pane Hoe (Iowa) Shippers’ Association, Inc., F. L. Partridge 
(R. 778). 

Fargo (North Dakota), Chamber of Commerce, J. I. Finsness 
(R. 1000). 

National Armored Car Association, Inc., Eugene E. Murphy (R. 
1849-1852). 

National Coal Association, F. F. Estes (R. 874-876). 

National Council of Farmer Cooperatives (R. 1689). 

National Grange, Lloyd C. Halvorson (R. 1335). 

National Retail Dry Goods Association, Robert H. Smith (R. 
1004). 
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Provisions of Interstate Commerce Act 

Section 303 (b) of the Interstate Commerce Act exempts from 
economic regulation under part III transportation by a water carrier 
of commodities in bulk, loaded and carried without wrappers or 
containers and received and delivered without mark or count, when 
the cargo space of the vessel in which such commodities are trans- 
ported is being used for the carrying of not more than three such 
commodities. The exemption is not applicable to transportation 
subject, at the time part III became effective, to the provisions of the 
Intercoastal Shipping Act, 1933, as amended. 


Amendments proposed by H. R. 6141 and H. R. 6142 

Section 14 of H. R. 6141 and H. R. 6142 would repeal section 303 
(b) of the act. 

Section 18 of H. R. 6141 and H. R. 6142 would amend section 309 
(a) and (f) of the act by adding paragraphs providing for the 
granting of appropriate operating authority by the Commission to 
common and contract carriers by water transporting dry-bulk com- 
modities on a specified date pursuant to the repealed exemption. 


Purpose of amendments 
The purpose of the amendments is to repeal the dry-bulk com- 
modity presently applicable to certain operations of water carriers. 
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Testimony 
DEPARTMENT OF COMMERCE 


(Sinclair Weeks, Secretary, and Philip A. Ray, General Counsel) 


These amendments would equalize the opportunity for regulated 
land and water carriers to compete for the transportation of dry-bulk 
commodities. Transportation on the inland waterways system, which 
is the principal area affected by the repeal of the bulk exemption, has 
increased substantially in the postwar period. For example, on the 
Mississippi River system, Corps of Engineers’ data show that tonnage 
increased from 80.5 million short tons in 1946 to 136.4 million tons in 
1954, the latest year for which figures are available. This transpor- 
tation is largely of dry-bulk commodities. From all indications, traf- 
fic made further gains in 1955 (R. 201). 

The Interstate Commerce Commission has pointed out in reports 
to the Congress on legislation seeking to modify the dry-bulk com- 
modity exemption that such exemption and others in part IIT of the 
act have left the greater part of all domestic water transportation 
free from regulation. In its 68th annual report, the Commission 
stated that the exemption “makes effective regulation of water trans- 
portation impossible.” 

Regulated rail, water, and motor carriers would appear to be at a 
distinct disadvantage in attempting to compete with unregulated 
water carriers who handle nothing except dry-bulk commodities. The 
regulated carriers must, among other things, adhere to their published 
tariffs. It would also appear that unregulated carriers need only to 
inspect published tariffs in order to determine how low they must 
quote rates in order to bid successfully for available traffic. Although 
regulated water carriers are permitted to handle dry-bulk esiituindle 
ties on an exempt basis, just as the unregulated carriers are, they en- 
counter operating difficulties in conformmg with the statutory 
requirement for segregating exempt and nonexempt commodities 
(R. 202). 

The dry-bulk commodity exemption in section 303 (b) was incorpo- 
rated into the act of Congress on the theory that transportation of 
such commodities by unregulated carriers would not be substantially 
competitive with land or water common carriers. The exemption in 
fact stemmed from the one granted to contract carriers on the Great 
Lakes by section 303 (c) of the act. The latter exemption was based 
on (1) the competition which the contract carriers on the Great Lakes 
encountered from unregulated water carriers of a foreign country in 
the transportation of commodities in bulk, and (2) the fact that trans- 
portation of such commodities was not considered to be substantially 
competitive with land transportation (R. 202). Under the proposed 
amendment, transportation by contract carriers by water on the Great 
Lakes of not more than three “bulk” commodities would continue to 
be exempt under the act (R. 201). 

In addition, even though the bulk commodity exemption contained 
in section 503 (b) is revoked, the revocation will not affect the present 
scope of the operations of carriers who have been engaged in exempt 
transportation under such section. Section 18 (a) and (b) of the 
bill assures such carriers the right to continue in that business to the 
extent that they are now engaged in it, but requires that they obtain 
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the approval of the Commission for further expansion of their activi- 
ties (R. 203-204). 

The Department also calls attention to the fact that section 303 (e) 
of the act declares it to be the policy of the Congress that the Commis- 
sion shall exempt transportation by contract carriers by water which, 
by reason of the inherent nature of the commodities transported, their 
requirement of special equipment, or their shipment in bulk, is not 
actually and substantially competitive with transportation by any rail, 
motor, or water common carriers. No change is suggested to section 
303 (e). 

During the hearings the suggestion has been made that the revoca- 
tion of the bulk commodity exemption and a revision of the definition 
of contract carriers might or would expose the Great Lakes carriers 
to the claim that they had become common carriers, and in that wa 
the Great Lakes exemption as to some of them would be destroyed. 
As the Department understands the proposal, the advisory committee 
had no such intention. However, if the committee believes that it 
would have that effect, the Department of Commerce would have no 
objection to making such change as necessary to obviate that result 


(R. 201). 
Other proponents 
ASSOCIATION OF AMERICAN RAILROADS 
(J. Carter Fort) 


The exempt carrier has to meet none of the rate requirements and 
standards faced by common carriers. He can make whatever secret 
rate is necessary to get the business. Commodities covered by the 
exemption include coal and coke, grain, ore, sand, gravel, and sulfur, 
with respect to which there has been keen competition between rail 
and water carriers. The Commission itself has said in its two latest 
annual reports that the exemption “makes effective regulation of water 
transportation impossible.” ‘Tonnage on rivers and canals quadrupled 
between 1939 and 1955, and dry-bulk commodities dominate all traftic 
on the inland waterways. The railroads endorse the proposed re- 
peal of this exemption (R. 572-574). 

Responding to questions, the witness stated that the railroads hope 
to get part of the dry-bulk commodity traffic from the unregulated 
water carriers once the exemption is repealed. At least, they would 
have a fair chance to get part of it. Under present circumstances, the 
unregulated water carriers almost always undersell the railroads 
in competing for these exempt commodities (R. 579). 


INTERSTATE COMMERCE COMMISSION 
(Anthony F. Arpaia) 


Repeal of the bulk commodity exemption is favored. The public 
interest in stable, reasonable, and properly regulated rates is <lis- 
regarded in the complete absence of control over this trade (R. 279). 

The Commission favors the proposals to add new paragraphs to 
section 309, to protect the rights of water carriers which would be 
affected by the repeal of the bulk commodities exemption (R. 281). 

If 303 (b) of the act is repealed, it would be necessary to make the 
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change in section 418 proposed in section 22 of the proposed bill 
(R. 282). 
Additional proponent 


E uitable Life Assurance Society of the United States, Hunter 
Holding (R. 1846). 


O pponents 
AMERICAN FARM BUREAU FEDERATION 


(Matt Triggs) 


The federation is opposed to termination of the water bulk-com- 
modity exemption. Regulation should be primarily to protect the 
public. Competition on water bulk-commodity transportation is 
constantly present and is effective in protecting against excessive 
rates. Every extension of authority should be scrutinized to de- 
termine whether it is necessary in the public interest. No such show- 
ing has been made in this case (R. 1226-1227). 


AMERICAN WATERWAYS OPERATORS, INC. 
(Chester C. Thompson ) 


By a vote of 5 to 1, the members of the represented industry oppose 
the repeal of section 303 (b) of the act. In enacting the exemption in 
1940, Congress considered all the facts and arguments, and their valid- 
ity has not changed. The major expansion of inland water carriage 
has been due to increased movements of dry and liquid bulk commodi- 
ties (R. 468). 

In response to questions, the witness stated that while 90 percent 
of the traffic moving through the inland waterways is exempt from 
regulation, and the water-carrier industry can protect itself ratewise 
against competition without any intervention from a regulatory body, 
nevertheless, loss of traffic as a result of continual reductions in rates 
would adversely affect them in view of their limited service and geo- 
graphical areas served; the water carriers could not recoup their 
losses at noncompetitive points, in the same manner as the railroads. 
A carrier proposing a rate reduction should assume the burden of show- 
ing that the rate would not adversely affect another mode of carriage 
(R. 471-473). 


CHAMBER OF COMMERCE OF THE UNITED STATES 


(Grant Arnold) 


The repeal of the dry-bulk commodity exemption is opposed, since 
it is not believed that the public interest requires this extension of 
regulation. Many industries have expended large sums of money to 
locate on water in reliance on this 1940 exemption (R. 963). 


ILLINOIS COAL TRAFFIC BUREAU ; BELLEVILLE FUELS, INC.: MIDDLE 
STATES FUELS, INC.; NORTHERN ILLINOIS COAL TRADE ASSOCIA- 
TION 

(Charles W. Stadell) 
There is no proposal to repeal the exemption with respect to water 
sarriage of liquid bulk commodities. Llinois coal producers en- 
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counter severe competition from fuel oil, a substantial part of which 
is transported in tank barges on the inland waterways or in tank 
vessels on the Great Lakes, either privately owned or exempt under 
section 303 (d). The exemption should remain unchanged as to both. 

Water bulk transportation is a specialized service and differs from 
private carriage only in the fact that receivers, like electric generating 
plants, are not engaged in the transportation business (R. 1719-1720). 

Alarming losses in Illinois coal production are attributable in no 
small measure to prohibitively high rates maintained by the railroads 
which have made it impossible to market coal at important points in 
the Midwestern States in competition with natural gas and fuel oil. 
The use of exempt barge transportation was begun, and the volume has 
increased in recent years. 

Because fuel costs represent the main part of their expenses, electric 
utility plants have invested millions in facilities on navigable water- 
ways, and have come to depend upon the stability of rates charged by 
exempt water carriers. 

Elimination of the exemption will result in Commission-required 
increases to protect the railroads, and would immediately result in 
the diversion and loss of substantial tonnages of Illinois coal moving 
by barge to natural gas or oil. 

There commendations of the advisory committee are quite conflict- 
ing. It recommends reduction of economic regulation to a minimum, 
on the one hand, and, on the other, recommends the elimination of the 
dry-bulk exemption which subjects those water carriers to regulation 
(R. 1721-1722). 


MANUFACTURING CHEMISTS ASSOCIATION, INC. 
(D. G. Ward) 


The witness stated that the association is basically in agreement with 
the fundamental principles outlined in the Cabinet Committee Report 
and supports these principles with the exception of sections 13 and 14 
of H. R. 6141 which propose to repeal the dry-bulk exemption and 
modify the definition of “common carriers by water and contract car- 
riers by water.” 

In excess of 500 million tons of bulk commodities are moving on the 
inland waterways, with many additional millions of tons moving 
coastwise. This business was primarily developed under the present 
laws and without regulations. A large proportion of bulk com- 
modities moving by water are not susceptible to transportation by 
competing carriers, with the result that any regulation would retard 
the development of this type of water transportation without any 
great assistance to the regulated railroad and trucking industries. In 
fact, even the limited number of regulated common carrier barge lines 
who favor this legislation would not materially benefit, as extension 
of regulation would tend to develop and encourage private operations 
by large industrial users of the inland waterways to the disadvantage 
of the forhire carriers and small producers. No support appears for 
the view that the public interest would be served by this extension 
of regulation (R. 1606-1607). 
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MILTON K. CUMMINGS 


The proposal to repeal the dry-bulk commodity exemption would 
bring a large volume of waterway traffic under full economic regula- 
tion. In the past, water carrier regulation has been the product of rail- 
road regulation and complaint. No railroad crisis confronts the 
Nation at the present time, and even this limited reason for instituting 
regulation in 1940 is now absent (R. 1375). 

The proposal would constitute a repudiation of our historic free 
waterways policy. It would deprive the Nation of the benefits of low- 
cost water transportation, discourage development of the waterways, 
and cause serious dislocations of industria! and commercial establish- 
ments dependent upon water transportation (R. 1377-1378). 


NASHVILLE BRIDGE CoO. 
(Harry B, Dyer) 


Any extension of the regulation of inland water carriers is opposed. 
The rescinding of any presently existing exemptions for bulk com- 
modities wotuld not only tend to impede the progress of technological 
developments in river transportation, but would increase the cost of 
river transportation to the general public. It would tend to create a 
monopoly among the existing carriers, and permit them to relax into 
complacency with the comforting knowledge that no new competition 
could enter the business (R, 1572-1573). 


NATIONAL COAL ASSOCIATION 
(F. F. Estes) 


To provide for a maximum-minimum range in ratemaking without 
ICC review, by which rates on intercarrier competitive traffic could 
be lowered at the will of the railroads and the eroded revenue re- 
couped by higher rates on the so-called noncompetitive traffic, and 
then deny the bulk commodities the avenue of shipping over special- 
ized carriers exempt from regulation, would vitiate one of the primary 
goals of the Weeks committee, namely, to give the ultimate consumer 
the benefit of the lowest possible transportation costs. 

Bulk transportation users have, during the past 16 years, come to 
rely and depend upon the reasonable stability of the water rates, and 
have been able to promote and maintain trade that would never have 
been possible under the prohibitive freight charges of regulated car- 
riers. Industries have invested large sums of money to locate at. points 
where water transportation can be utilized. These plants should not 
be wiped out (R, 874-875). 


NATIONAL FARMERS’ UNION 
(Angus McDona!d) 


Under the exemption for dry-bulk movement, farm products have 
enjoyed favorable rates for water transportation. The Farmers’ Union 
is opposed to any change in this situation. A repeal of the exemption 
would have two results: (1) it would cut down on the number of car- 
riers able to compete in water transportation, and thus increase the 

85548—57—-11 
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rates; and (2) result in an increase in private carriage by organiza- 
tions which could afford to invest in the necessary barge operations 


(R. 1330). 


NATIONAL FEDERATION OF GRAIN COOPERATIVES 
(Roy F. Hendrickson) 


A number of the member grain marketing associations employ river 
transportation and have substantial investments in river loading and 
receiving elevators, and a few have barges. River transportation has 
made it possible to find buyers far distant from surplus-producing 
areas, thus expanding outlets to the advantage of grain growers. This 
is particularly necessary in view of the difficult surplus problem. 

Facilities for handling grain and using river transportation have 
been expanded on the assumption that the dry-bulk exemption was 
settled policy. Further expansion is pending but will be postponed 
until this matter is clear. 

Repeal of the exemption would result in higher rates, reduction in 
available services, and elimination of the flexibility of grain move- 
ments. It would not result in diverting traffic to railroads or regu- 
lated water carriers. Substantial markets would be cut off altogether, 
with probable diversion of more traffic to trucks. In addition, more 
of the cooperatives would be forced into private river transportation 
(R. 1447) 

NATIONAL GRANGE 


(Lioyd C. Halvorson) 


If a change is needed to bring about equality of regulation, the 
Grange favors less regulation of the common water carriers, rather 
than more regulation of the exempt carriers. It opposes legislation 
either to repeal or to restrict the bulk commodities exemption (R. 
1335). 

NATIONAL INDUSTRIAL TRAFFIC LEAGUE 


(William H. Ott) 


Government regulation of carriers should be based on the need for 
protection of the public interest, or the elimination of demonstrated 
abuses. Generally, bulk-commodity water service on the Great Lakes 
as well as coastwise and intercoastal is not substantially competitive 
with land transportation. Much bulk-commodity transportation 
must be integrated with other operations of the business concerned. 
There may be some exempt operation that is competitive, but it is not 
shown that any public benefit would flow from control. To regulate 
this traffic would increase the overall cost to the public with minor 
benefit to competing carriers (R. 940-941). 


*~ROPERTY OWNERS COMMITTEE 
(William N. Maddox) 


The proposed repeal of the bulk-commodity exemption is opposed. 
To regulate the movement of coal by American vessels, for example, 
would place them in an untenable position in attempting to compete 
with foreign vessels. One of probable results would be that the 
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resent contract barge lines would be transformed into private barge 
Fines Contract barge lines and barge lines handling presently exempt 
traffic are not competitors of the railroads, but compete generally be- 
tween themselves. It is doubtful that the railroads, if attempting to 
compete with these barge lines, could in most instances maintain com- 
parable rates capable of returning reasonable contribution to their 
overhead burden. The present provisions covering water carriers 
appear to be adequate (R. 1074-1075). 


TRANSPORTATION ASSOCIATION OF AMERICA 
(George P. Baker) 


It is not established that the lack of regulation of the water carriage 
of bulk commodities has any substantial effect on the competitive 
situation between bulk water carriers and other carriers. Under such 
circumstances, extension of regulation is not recommended (R. 370). 


UNION ELECTRIC CO. 
(Dudley Sanford) 


Repeal of the bulk commodity exemption is not in the public interest. 
The exemption applies equally to both common and contract water 
carriers, and does not have the effect of diverting traftic from the 
former, A carrier providing exempted service anticipates making a 
profit. The rates are limited by the forces of competition. None of 
the considerations of public interest which make regulation advisable 
are present. 

As applied to this company, the proposal would remoye the barging 
of coal from the area of competitively established rates and place it 
under regulation, resulting in artifically increased transportation costs 
which would have to be passed on in the form of higher rates for elec- 
tricity (R. 786-788). 


WATBDPRWAYS COUNCIL OPPOSED TO REGULATION EXTENSION 
(David A. Wright) 


The results beneficial to the public interest of the bulk commodity 
exemption in the Transportation Act of 1940 justify its retention. 
Free competition in the movement of dry bulk commodities on the in- 
land waterways is resulting in a dynamic growth in this traffic. The 
growth is due to the fact that the service is substantially cheaper 
than other modes of transportation. In the face of rapidly mount- 
ing costs and rates experienced by all forms of transportation, free 
competition as to bulk commodities on the inland waterways has re- 
sulted in lower and more stable rates to shippers than the rates pre- 
vailing for regulated trafic. 

Since 1940 there have been rapid and substantial technological de- 
velopments in the types of barges and towing equipment and tech- 
niques of service. Also, free competition in this field has caused the 
entry of many new carriers including many small ones, The re- 
liability and availability of service has increased with the entry of 
these new carriers. Because of these advantages, the shippers of coal, 
grain, chemicals, fertilizer, sand, and gravel naturally oppose the 
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roposed repeal of the present exemption of dry bulk commodities 
rom regulation by the I. C. C. (R. 1493-1495). 

The exemption of the transportation of bulk commodities by water 
from the general scheme of regulation was a thoroughly and care- 
fully considered step. It was based on the principle that enter- 
prise and competition in transportation on the waterways should 
remain free except to the extent that the public interest required 
regulation, leaving the inherent advantage of. low-cost transportation 
afforded by the waterways to free and unrestricted use. There was 
no substantial competition between bulk transportation on the water- 
ways and transportation by rail, and, therefore, the exemption did 
not place the regulated carriers under unfair competitive disad- 
vantage. 

The reasons for the bulk exemption extend as much to the in- 
land waterways as to the Great Lakes. Any limitation of the ex- 
emption to bulk movements on the Great would discrimin- 
ate against communities and shippers on the inland waterways, par- 
ticularly on the upper Mississippi River (R. 1495-1498). 

The extension of regulation on our inland waterways to the trans- 
portation of dry bulk commodities would substitute a regulated 
cartel for a working system of free competitive enterprises. Re- 
peal of the considered exemption is supported by four large com- 
mon-carrier barge lines which have formed the Conference for 
Inland Waterways Dry Bulk Regulations. The conference was 
formed especially to support repeal of the dry bulk commodity 
exemption. If the repeal is enacted the conference members will 
be able to prevent new entries into the business of hauling bulk 
commodities, and they would also be able to freeze existing oper- 
ators to the narrow confines of existing movements. Thereafter, 
it would be ‘inevitable that the batibined pressures of an inability 
to grow or to modify operations to meet new conditions, and the 
pressures of detailed regulation on small businesses ill-adapted to such 
regulation would result in the barge and towing business becoming 
monopolized in a few hands. 

The resulting freeze on the expansion of existing water carriers 
would, in time, produce merger, consolidation, or bankruptcy of the 
vast majority of exempt carriers and regulated common carriers with 
limited operating rights. Once a few large regulated water carriers 
have evolved, then these large carriers would collaborate in rate fixing. 
It may be reasonably assumed that the resulting rates would be higher 
than the former rates which resulted from the spur of unregulated 
competition. 

The only beneficiaries of the repeal of the exemption would be the 
4 conference members, 5 small connecting barge lines which are de- 
pendent upon the major carriers, 1 isolated water carrier on the east 
coast with extensive operating rights, and certain railroads (R. 1498- 
1501). 

No appropriate public interest is suffering injury ‘because of the 
exemption of bulk carriers on inland waterways from ICC regulation. 
Instead, since 1940 the water carriers have improved their vessels, 
equipment, and service to the public. 

Since the water carriers have lower operating costs, the railroads 
desire regulation of water rates. This would increase the water rates 
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to a level where the rail carriers could handle the traflic at a profit. As 
to the large common carrier barge lines, they do not need additional 
traffic now handled by the exempt carriers because the large barge 
lines have made great financial progress in the past few years. In the 
absence of evidence that shippers no longer cad a transportation 
service for dry bulk commodities which properly reflects the low cost 
of water transportation of these commodities, it must. be concluded 
that the ICC (which supports the proposed repeal) finds that the 
public interest requires higher rates for the benefit of other modes of 
transportation such as the rails and regulated water carriers. There 
is no evidence of record that the public interest requires repeal of 
present section 303 (b) (R. 1501-1507). 

Many substantial public interests would be damaged should the 
exemption from ICC regulation of dry bulk movements by water be 
repealed. Shippers would suffer from the inevitable rise in water 
rates, and the extension of regulation would inhibit the present coordi- 
nation and flexibility in the use of equipment owned by water carriers 
and shippers for seasonal movements. Also, it would deter the rapid 
progress in technological development in equipment and techniques 
of service. In addition, substantial injury would result to the indus- 
trial future of a number of businesses, already located on the inland 
waterways system, which require cheap transportation of dry bulk 
commodities to maintain their competitive position in national or 
world markets. Further, repeal would result in discrimination against 
transportation on the inland waterways and against communities, 
shippers, and carriers using such waterways, by placing dry bulk 
movement on the inland waterways under regulation while leaving 
that transportation on the Great Lakes free and exempt (R. 1507- 
1511). 

(This witness submitted a statement summarizing the testimony 
concerning this subject, at R. 1616-1618.) 


WATERWAYS COUNCIL OPPOSED TO REGULATION EXTENSION 
(James K. Knudson) 


The “dry bulk” exemptions of the Interstate Commerce Act should 
not be repealed, modified, or abrogated, as proposed in H. R. 6141, 
for the following principal reasons: 

(1) There should be no regulation of transportation for regulation’s 
sake, but only in the public interest; (2) regulation of the “little” 
water carriers will produce intolerable burdens, and many will not be 
able to survive; (3) regulation of the dry-bulk carriers will bring 
cartelization of this segment of the industry, diminish competition, 
and reduce the availability of low-cost water transportation; and (4) 
the repeal of section 303 (b) will place the Congress in the position of 
enacting class legislation, and wihounin a trend toward the repealing 
of many other exemptions which are now part of the Interstate 
Commerce Act. 

When confronted with proposed changes in existing law, it is neces- 
sary to answer the question, Have the circumstances changed? If 
this test is applied to the instant situation, it will be apparent that the 
lakes, the rivers, the coastal waterways, and the ocean over which these 
carriers operate are still the same as they were in 1940, when the origi- 
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nal regulations were written. The vessels, the commodities, the class 
of shippers, and the competitive position of dry-bulk freight are 
relatively the same. The railroads and regulated water carriers are 
better situated than ever before. So far as changed conditions are 
concerned, they bespeak the nonneed for this legislation rather than 
the need for it. It will be time enough to regulate the many hundreds 
of dry-bulk carriers when they have impinged oe the transporta- 
tion economy to such an extent as to impair the efliciency or adequacy 
of other carriers, or when they indulge in unfair or unlawful trade 
practices, or when their service to the public is genuinely met by the 
competition of other carriers operating in a manner so as to produce 
reasonable profits (R. 1534-1536). 

The extension of regulation to the little water carriers of dry-bulk 
commodities would lay upon them intolerable burdens. ICC regula- 
tions relating to water carriers occupy 35 pages of print and include 
41 regulatory proscriptions under which these carriers would have to 
operate. In addition, the burden of filing and prosecuting applica- 
tions would cost these little carriers from $10,000 to $100,000 a case, 
besides the loss of time required to have the Commission determine 
the issue. 

These carriers are especitlly worried about the possibility that new 
entries in inland transportation, or extensions of existing authority, 
would be substantially eliminated by the proposed legislation. They 
would not be able to offer low-cost water transportation on the basis 
of open and uncontrolled competition in the future. In view of the 
position of the big carriers, who virtually blanket the waterways with 
certificated rights, and in view of the history of their repeated inter- 
ventions and oppositions in obtaining of competitive rights by other 
carriers, along with the delays and costs involved in attempting to 
secure new rights in proceedings before the Interstate Commerce Com- 
mission and the courts, where necessary, the existing exempt carriers 
look Mtr: gerat misgiving upon the prospect of regulation (R. 1536- 
1538). 

The ostensible purpose of the proposed legislation is to preserve 
American free enterprise, and to keep it as free from regulation as 
possible. The Cabinet committee is strongly in favor of lifting regu- 
latory restraints from common carriers. it wants to lift regulation 
and at one and the same time it wants these little carriers, who are 
not under regulation, to be placed under control. The only reason it 
gives for regulating these hundreds of small water carriers is that 
such regulation will create a healthier common carrier service. How- 
ever, facts do not bear out the alleged need for regulating the exempt 
carriers in order to improve the health of the common carrier, since 
neither the railroads nor the water common carriers show any ill 
effects as a consequence of the existence of the small water carriers. 
The motor carriers are not involved, because they are not in competi- 
tion with the unregulated small water carriers in the hauling of coal, 
iron ore, grain, sand, phosphate, and similar commodities, in view of 
the different minimum loads handled by the two modes of transpor- 
tation (R. 1539). 

Repeal of the dry-bulk commodity exemption will likely set in 
motion pressure for the repeal of many other exemptions contained 
in all parts of the act. The most important of these, in terms of 
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volume, is the wet-bulk exemption. It is inconsistent to proposed 
repeal of the dry bulk, but not the liquid commodities exemption, 
or the exemption of the dry-bulk carriers operating on the Great 
Lakes. If it is a fact contrary to what has been shown, that the dry- 
bulk exemption works a hardship on railroads, why was repeal of the 
others not advocated (R. 1540) ? 


WATERWAYS COUNCIL OPPOSED TO REGULATION EXTENSION 
(Dr. John H. Frederick) 


In considering the necessity of removing the bulk commodity ex- 
emption, the experience of shippers in. paying rates for the trans- 
portation of “unregulated” and “regulated” commodities is perti- 
nent. A study of rates on the Mississippi River system during the 
veriod 1942-55 indicates that the unregulated rates are not shown to 

e unreasonable. It further appears to show that the influence of the 
unregulated contract bulk carriers on the general water-rate struc- 
ture supports the conclusion that free intra-agency competition makes 
for lower and more stable rates to shippers than uu regulated intra- 
agency competition in that— 

(a) Average rates on unregulated commodities were held down 
over a considerable period of time. 

(6) Average rates on unregulated commodities were less vari- 
able from year to year over a considerable period of time. 

From experience to date it would seem that the users of inland 
water transportation have had available transportation for dry 
bulk commodities at rates or charges as cheap as or cheaper than those 
which have characterized the regulated commodities; and that, there- 
fore, from the shipper’s point of view there is no need for extending 
regulation. 

Based on the evidence in the accompanying tables and charts, it 
seems clear that if the dry-bulk exemption in the present law is re- 
moved, the future rates on this type of cargo will very likely be less 
stable than in the past, which will work to the disadvantage of bulk 
cargo shippers. Moreover, a statistical analysis indicates that ship- 
pers of petroleum products have benefited from savings resulting 
from echiatend improvements, as well as unregulated rate competi- 
tion among the special types of carriers resulting in the payment of 
lower rates (R. 1573—-i579). 


WATERWAYS COUNCIL OPPOSED TO REGULATION EXTENSION 
(Henry H. Fowler) 


In summarizing the record, it has been demonstrated by the fact that 
not a single water carrier, shipper, organization, or representative of 
the public supported it, while numerous organi7*tions, carriers and 
others, opposed it, that the proposal should not be enacted. The only 
nongovernmental proponents have been railroad groups, and the testi- 
mony of representatives of the waterways industry have made it clear 
that railroads cannot compete on a cost basis for dry bulk traffic now 
moving by water. 

Testimony by the Department of Commerce that common carriers 
required such legislation to promote their growth and financial sound- 
ness was demolished by Coeier testimony showing the great pros- 
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perity which large water common carriers and rail lines paralleling 
waterways have enjoyed in recent years. 

The I. C. C.’s statement that regulation of dry bulk movements is 
needed to make overall regulation effective and do maintain stable 
rates is answered by the statements of the other witnesses for the 
Council. The fact is that overall regulation including dry bulk move- 
ments has never been deemed advisable or in the public interest by 
Congress. Moreover, it has been shown that rates on dry bulk ship- 
ments have been far more stable than the rates on regulated traffic. 

With respect to the statement of Secretary Weeks that the proposal 
should be enacted to provide common carriers the opportunity to 
furnish transportation at charges competitive to those made by the 
exempt carriers, it was pointed out that the exemption applies to all 
inland waterway carriers who transport dry bulk commodities, 
whether otherwise regulated or not. Since fair competition now 
exists, the statement can only mean that rates must be raised on the 
now-exempt traffic to make it more profitable for the already pros- 
perous common carriers who seek ach traffic (R. 1612-1613). 
Additional opponents 

ee Association of Small Business, Inc., J. D. Henderson 
(R. 799). 

American Merchant Marine Institute, Inc., Alvin Shapiro (R. 
1619). 

Appalachian Electric Power Co., H. A. Kammer (R. 1130). 

Atlas Towing Co., A. V. Criss (R. 1607). 

ey eS (Iowa) Shippers’ Association, Inc., F. L. Partridge 
(R. 778). 

Dairyland Power Cooperative, John P. Madgett (R. 826). 

Indiana Michigan Electric Co., H. A. Kammer (R. 1130). 

Ingram Barge Co., R. E. Bridges (R. 1129-1130). 

Inland Empire Waterways Association, Herbert G. West (R. 1706). 

Island Creek Coal Co., Rolla D. Campbell (R. 1665-69). 

J. D. Streett & Co., Inc., Kenneth C, Baker (R. 1605). 

National Council of Farmer Cooperatives (R. 1690-1691). 

National Rivers and Harbors Congress, Overton Brooks (Member 
of Congress), (R. 1607). 

New England Governors’ Committee on Public Transportation, 
Donald W. Campbell (R. 859). 

New York State Waterways Association, Inc., J. Frank Bedford, 
Jr. (R. 1609). 

Ohio Power Co., H. A. Kammer (R. 1130). 

Ohio Valley Electric Corp., H. A. Kammer (R. 1132). 

Upper Mississippi Waterway Association, Inc., A. C. Mills (R. 
1616). 


XI. Exewrrion or Surerer Groups or AssocraTIons 


Provisions of Interstate Commerce Act 

Section 402 (c) of the Interstate Commerce Act provides that the 
provisions of part IV, relating to the regulation of freight forwarders, 
shall not be construed to apply to the operations of shippers, or groups 
or associations of shippers, in consolidating or distributing freight 
for themselves or for their members, on a nonprofit basis, for the pur- 
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pose of securing the benefits of carload, truckload, or other volume 
rates, or to the operations of shippers’ agents, in consolidating or 
distributing pool cars, whose services and responsibilities are confined 
to the terminal area in which the operations are performed. 


Amendments proposed by H. R. 6141 and H. R. 6142 


Section 19 of H. R. 6141 and H. R. 6142 would amend section 
402 (c) of the act so as to authorize the Commission to make the 
exemption of shippers’ associations and shippers’ agents inapplicable 
if it finds, after hearing and investigation, that the activities of such 
persons are not being conducted solely for the purposes, and within 
the limitations, abecition in the act, or that such action is necessary to 
carry out the purposes of part IV and the national transportation 
policy. The Commission would be required in making its findings and 
determinations to consider, among other things, the facts and circum- 
stances surrounding the organization and establishment of such activ- 
ities ; the scope of the activities, geographically and as to commodities 
handled and persons served ; the basis of. charges, if any, for the service 
or services provided; and the extent to which such activities are in 
competition with the services of regulated freight forwarders. 


Purpose of amendments 

The purpose of the amendments is to give the Commission authority 
and discretion to revoke the exemption of shippers’ associations and 
shippers’ agents provided in section 402 (c) where it finds that the 
operation under consideration is not that of a bona fide association or 
agent as defined in such section. 


Testimony 
DEPARTMENT OF COMMERCE 


(Sinclair Weeks, Secretary, Louis 8. Rothschild, Under Secretary for 
Transportation ) 


The proposed amendment would vest the Commission with authority 
necessary to cope with the numerous individuals and groups claiming 
to be exempt from regulation as shippers’ associations but who are in 
actuality nonregulated forwarding enterprises for profit. The Com- 
mission has pointed out in its annual reports for the past several years, 
including its 69th annual report, November 1, 1955, that it has been 
unable to make any progress in dealing with these activities since the 
courts have held that the provisions of section 402 (c) constitute an 
outright exemption rather than a clarifying provision. The Commis- 
sion for many successive years has recommended to the Congress that 
corrective legislation be enacted. 

It is clear from the legislative history of the Freight Forwarder 
Act, which added part IV to the Interstate Commerce Act, that the 
Congress did not intend the provisions of section 402 (c) to constitute 
anything more than a clarification of the definition of the term 
“freight forwarder” as used therein. This is apparent not only from 
the language in section 402 (c) which reads that “The provisions of this 
part IV shall not be construed to apply” to the operations described 
herein, but also from the various committee reports (R. 205). The 
Congress was simply attempting to make it clear to the administrative 
agency that it should not bring within the scope of the definition those 
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persons who were not doing the things required of a freight forwarder 
(R. 206). 

However, the Commission was stymied in its efforts to control the 
operations of associations engaged in consolidating or distributing 
freight when the Supreme Court held in J, S. v. Pacific Coast W hole- 
salers’ Association (338 U.S. 689), that the provisions of section 402 
(c) constituted an outright exemption from the provisions of part IV 
and were not merely clarifying in nature. The effect of the decision is 
to prohibit the Commission from going into the activities actually 
conducted by associations of this nature. Obviously, there is no limit 
as to the number of persons that may be served by associations of this 
nature, so long as such services are performed at the request of a 
member. 

No extended discussion is required to determine the effect of the 
operations of associations of this nature on regulated freight for- 
warders and the public. These associations, or unregulated forwarders, 
can select profitable hauls. They publish and file no tariffs and can, 
therefore, fix their rates so as to undercut the regulated forwarder. 
The result is that traffic is diverted from the regulated forwarder who 
is required to serve the public at established rates (R. 206). 

The Department should like to emphasize that legitimate and bona 
fide associations engaged in consolidating or distributing freight for 
their members on a nonprofit basis have nothing to fear from the 
amendment which is proposed by section 19 of the bill. The amend- 
ment does no more than insure that the provisions of section 402 (c) 
will be confined to their original purpose (R. 205). 

The Department believes that the recommendation of the Commis- 
sion which is charged with the administration and enforcement of the 
act, to the effect that corrective legislation be enacted, should be given a 
great deal of weight. The Department would accept any suggestions 
which will accomplish its objectives of providing the Commission with 
authority necessary to cope with this problem (R. 1755). 


Other proponents 
AMERICAN SHORT LINE RAILROAD ASSOCIATION 
(J. M. Hood) 


_ It is urged that as a minimum the Congress define shipper associa- 
tions as recommended by the Commission (R. 892). 


FREIGHT FORWARDERS INSTITUTE 


(Giles Morrow) 


The proposal with respect to shipper groups or associations is es- 
sential to the well-being of the freight forwarding industry. While 
the present provision was enacted in clarification of the definition of 
freight forwarding and not as an exemption, as indicated by the lan- 
guage in the House committee report, the courts have held that it is 
an exemption. 

The Commission has been recommending corrective legislation for 
the past 10 years. It undertook to pierce the structure of these so- 
called nonprofit operations and exercise its powers under the present 
law, but was reversed by the Supreme Court. 
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The freight forwarding industry recognizes the right of shippers 
to pool or consolidate their own freight for the purpose of effecting 
savings in freight rates. It is only when such activities are con- 
ducted as a transportation enterprise, for the purpose of gain or profit, 
that they are cause for valid complaint on the part of the industry 
(R. 1154-1156). 


INTERSTATE COMMERCE COMMISSION 


(Anthony F. Arpaia) 


The Commission has recommended that section 402 (c) be amended 
to make the exemption of shippers’ associations and shippers’ agents 
revocable by the Commission, where it is found that the operation 
under consideration is not that of a bona fide association or agent as 
defined in that section. An increasing number of complaints are 
received from freight forwarders relative to the operations by self- 
styled shippers’ associations. Shippers become members of these so- 
called associations merely by tendering to them freight for trans- 
portation, by signing applications for membership, and by paying a 
nominal entrance fee. In many cases the associations are operated by 
individuals who are traffic or rate experts, and their duties consist of 
assembling and distributing freight and arranging transportation in 

uantity lots at carload and truckload rates. ‘The Commission favors 
this proposal (R. 281-282). 


TRANSPORTATION ASSOCIATION OF AMERICA 


(George P. Baker) 


It is believed that the present law has loopholes which permit abuses 
by certain types of “associations” under section 402 (c) of the Inter- 
state Commerce Act. It is recommended that Congress should provide 
definite statutory standards for determining which shippers or shipper 
associations involved in consolidation or distribution of volume freight 
on a nonprofit basis for securing lower rates are entitled to exempt 
status. While the general principle of having Congress oni 
standards is supported, no position is taken on the wording of H. R. 
6141, or any other specific legislative language (R. 365). 


Opponents 
AIRCRAFT INDUSTRIES ASSOCIATION 


(Harry R. Brashear) 


The association opposes the proposal to amend section 402 (¢) of the 
present act exempting from regulation shipper associations organized 
to consolidate shipments on a nonprofit basis. To hold transportation 
expenses to a minimum, the members of the association on the Pacific 
coast have entered into nonprofit shipper associations formed to con- 
solidate their shipments into carloads. If these organizations are 
dissolved under the powers which this bill would give the Interstate 
Commerce Commission, the transportation charges on these shipments 
moving in such consolidations would be substantially increased (R. 
1322). 
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AMERICAN FARM BUREAU FEDERATION 
(Matt Triggs) 


The federation strongly opposes this proposal. The standards set 
forth are too ambiguous to express the intent of Congress or to afford 
an analysis of how the Commission would proceed. The only clear- 
cut standard provided is that which directs the Commission to con- 
sider the extent to which shipper-association activity is in competition 
with freight forwarders. If, as it appears, the primary intention is to 

srotect freight forwarders from cooperative competition, it is not 

a this is an appropriate function of regulatory authority 

(R. 1227). 
ATLANTA FREIGHT BUREAU 


(C. B. Culpepper) 


The bureau and 11 named shipper groups (R. 1237) oppose this 
proposal. It would prevent many bona fide os of shippers from 
consolidating their own small shipments to save freight charges and 
obtain better service. It is not believed that freight forwarders as 
common carriers should be protected at the expense of private owners 
of freight when it is more economical for the latter to pool their shi 
ments. It would be highly improper to enact any law that would 
almost automatically prevent bona fide shipper groups from consoli- 
dating shipments belonging to their members (R. 1237-1238). 


CALIFORNIA MANUFACTURERS ASSOCIATION 
(L. BE. Osborne) 


The association is against amending section 402 (c) of the Interstate 
Commerce Act. Individual shippers or associations of shippers, en- 
gaged in good faith in transporting their own freight on a nonprofit 
basis, are not serving the general public and are not subject to regu- 
lation as a public utility.. There is no lack of provision in the present 
law for imposing penalties or injunctive relief to punish attempts 
through subterfuge to evade the provisions of the act (R. 590-591). 

Statutory standards are unnecesary and inappropriate to determine 
the status of shipper associations. The test to be applied in any indi- 
vidual case is that of good faith, which is not capable of being 
measured by statutory standards. The quality of honesty must al- 
ways be judged by the trier of the fa¢ts, in this case the Interstate 
Commerce Commission, upon the evidence in each instance. Under 
the provisions of the proposed amendments, the Commission would be 
able to strike down any operation conducted by an association, if it 
should conclude in its own discretion that it is necessary to keep all 
such operations out of the field of transportation now occupied in 
part by the regulated freight forwarders (Re 592-593). 

The right of shippers to consolidate their own freight for the pur- 
pose of effecting savings in freight charges is faidemental and is 
guaranteed by the Constitution. It is not a right in the exercise of 
which a service to the public is involved. 

The proposed amendment adds nothing to the present law vesti 
powers in the Interstate Commerce Commission to investigate an 
determine the lawfulness of any operation alleged to be that of a 
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freight forwarder. It also suggests inquiry into subjects remote 
from the basic issue and in no respect conclusive of any ultimate fact, 
whether a particular association is or is not in reality a freight for- 
warder (R. 593-594). 


DAL-WORTH SHIPPERS ASSOCIATION 
(Bryan D. Locke) 


This association was formed in 1949 after forwarder and rail rates 
had been increased 5 times for a total of 72.5 percent. Department 
store commodities bear probably the highest ratings and rates. If 
forwarders had offered a reduction, instead of doubling increases, the 
association would never have been organized. Carload rates rose $1.09 
from New York to Fort Worth-Dallas between 1946 and 1956, while 
forwarder class rates rose $2.29. In addition, minimum charges were 
doubled, tripled, and quadrupled. If the association had not been 
formed to save freight charges, the increased costs would have had 
to come from higher selling prices (R. 1111-1113). 

Only forwartlée interests have complained about shippers asso- 
ciations. The latter are doing a better and cheaper job for their 
members, and should be allowed to continue, but it is feared that 
such operations cannot be continued under the proposal. Two-thirds 
of the benefits from the proposal would accrue to three freight 
forwarders. ‘ 

There has not been a sufficient showing of deficiencies in the presen 
law which contains the means to determine if an association is operat- 
ing in compliance therewith. In determining if the operations are 
nonprofit, what is finally done with the funds, and not the amount 
originally collected, should govern. The bill proposed has language 
so ambiguous that it is difficult to tell what is meant (R. 1113-1115). 


HOUSTON MERCHANT SHIPPERS ASSOCIATION; DAL-WORTH 
SHIPPERS ASSOCIATION 


(Joe G. Fender) 


These associations are opposed to any change in the present word- 
ing and provisions of section 402, part IV of the Interstate Com- 
merce Act in whatever form such change may be proposed. The 
present freight forwarder legislation was not intended primarily for 
the purpose of protecting forwarders, but to regulate them and to 
protect the actual operating carriers and the shipping public. It 
contains clear exempting provisions in favor of shippers who, by 
corporate association or otherwise, desire by their own efforts to con- 
solidate or pool their traffic on a nonprofit basis. If there are now 
associations which are not bona fide or unlawful which are handling 
freight in competition with freight forwarders, such associations 
eal} be reached by the enforcement provisions of part IV (R. 1097- 
1101). 

The proponents suggest that the present basic law must be changed 
in view of the court decinteth in Pacifie Wholesalers Association v. 
I. C. C. (8388 U.S. 689) since this decision makes it difficult to define 
a nonprofit association. However, the court in that decision only held 
that the handling of prepaid or freight-allowed shipments was im- 
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proper, and it confirmed the prior holding by the Commission which 
had approved the organizations’ basic operations. The Commission 
has not been embarrassed by that decision. Since that time, activities 
of any individual corporation or association which have been found 
by Commission investigation to be not limited to the normal opera- 
tions of a shipper’s agent or association, and instead to reflect the 
essential characteristics specified in the forwarder definition, have 
been held to be forwarding operations and have been regulated as such. 

The proposed legislation is objectionable primarily because the 
standards set up by it are vague and unrealistic. Valuable rights are 
at stake in this legislation, and there is no justification to give the 
Commission, or any other administrative body, a blank check based on 
unrealistic or insubstantial legislative guides. There is no guide or 
meaning in the national transportation policy insofar as freight for- 
warders are concerned. It was formulated without reference to 
freight forwarders because it was enacted in 1940 whereas forwarders 
only achieved the status of carriers for a limited purpose in 1950, 

The other standards contained in the proposal have no relevance to 
the bonafides of nonprofit associations (R. 1101-1103). 


MEMPHIS FREIGHT BUREAU 
(C. A. Mitchell) 


.The enactment of this proposal is opposed. The operation of con- 
solidating associations is in the publie interest because it enables small 
businesses to reap the advantages of carload operations as they could 
in no other way, resulting in better and lower cost distribution over 
broad areas. This proposal has been presented to Congress twice 
before, without favorable consideration. 

The railroad industry does not support the proposal, and the freight 
forwarded industry does not need additional legislative protection. 
Sixty large forwarders, accounting for 95 percent of the revenues, had 
an increase in revenue in 1955 of 10.7 percent over the previous year 
and 67.7 percent over 1949; they are now sponsoring legislation to 
permit control of underlying carriers. 

If enacted, the proposal would mean the potential destruction of 
the exemption because of the serious lack of specific limitations on the 
Commission’s discretionary powers and of the complete incompati- 
bility with practical operating practices of the shipper groups. Cou- 
pled with another bill designed to restrict entry into freight for- 
warding, it would secure the exclusion of consolidating associations 
trom the field (R. 1253). 


NATIONAL COMMITTEE OF SHIPPERS AND RECEIVERS 
(Samuel W. Earnshaw) 


The proposal is to give the Interstate Commerce Commission ex- 
tremely broad discretionary power to remove the application of the 
section 402 (c) exemption of nonprofit shipping cooperatives, and 
limited-area shipper’s agents and similar operators, without. effec- 
tive limitation or standards. Since section 402 (c) now provides the 
legal foundation for continued operation of the association of ship- 
pers and receivers everywhere, any proposed limitation of the scope of 
this section or of the effectiveness of its operation, is a matter of life 
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and death importance to these groups and to the farflung industries 
and communities dependent upon them for their economic welfare. 

It has been previously represented to the subcommittee that section 
402 (c) was addressed to single-commodity-type pooling, that it was 
a clarifying provision only, and that its scope was narrow. Based on 
the legislative history and intent the only possible conclusions that 
can be drawn true to the facts are: 

1. That the whole practice and principle of shipper pooling 
and cooperative consolidation of freight was before the Congress 
in its very broadest aspects, especially (but not exclusively) in 
the House hearing debates, and included consideration of coopera- 
tive shipper associations indistinguishable in type from present 
exempt operations; 

2. That the Congress clearly recognized the vital importance 
of such shipper pooling and cooperative consolidation of freight 
as a fundamental element of strength and efficiency in the trans- 
portation picture, and enacted freight forwarder regulation on 
the definite premise that such practices being unrelated to the 
problems of common-carrier-type forwarders which created need 
for regulation, be left unaffected by the legislation, in the public 
interest; and 

3. That inclusion of section 402 (c) in the Interstate Commerce 
Act as a broad exemption was necessary to secure full effectuation 
of this result. 

Such inclusion was absolutely essential to preserve private business’ 
right to obtain economical and efficient transportation services in its 
own way, enabling small business to protect itself against competition 
of carload shippers at volume rates (R. 1011-1017). 

The history of the section 402 (c) exemption shows that with but 
one exception, this provision has been restrictively interpreted by both 
the Interstate Commerce Commission and the courts. At least four 
important principles concerning its application have been established, 
and none of these has been successfully challenged in any reviewing 
court. First, it clearly established that the administrative agency may 
look through the form of operations and arrangements to the sub- 
stance, as where a claimed “shipper’s agent,” not assuming responsi- 
bility or having definite formal arrangements for through forward- 
ing of the freight, was held to be a freight forwarder despite this 
claim. Hopke Freight Forwarder Application (285 I. C. C. 61), and 
others. | 

Second, in the contrasting situation where the cooperative shipping 
association is so set up that the operations will be consistently con- 
ducted at a net loss to the members and the making of a profit: is 
thereby rendered impracticable, if not impossible in most cases, it 
“cannot be said to be in the transportation business for profit” and is 
therefore not subject to forwarder regulation Barre Granite Associa- 
tion, Inc., F. F. Application (265 I. C. C. 637). The implication is 
clear that, where there is any opportunity for absorption of profits 
by the association that are not returned to the members on a service 
pro rata basis, a contrary result would lie. 

Third, where a nonprofit association performs services for the bene- 
fit of its members only, the exemption of section 402 (c) will definitely 
apply. No one has challenged this major and substantial holding in 
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Pacific Coast Wholesalers Association (264 I. C. C. 134, 269 I. C. C. 
504, 338 U. S. 689). Conversely, if the service is for nonmembers, 
the exemption will in nowise apply. i ' 

Fourth, where a claimed exempt operator admixes its operations 
with those of a regulated freight forwarder, employs solicitors, serv- 
ices nonmembers indiscriminately along with association members, 
uses through bills of lading, and permits its profits to flow to a con- 
trolling individual, the promoter and operator, the Commission will 
not hesitate to find the operations deliberate, and unauthorized, and 
will take appropriate remedial action ABC Freight Forwarding Corp. 
E«t.-Massachusetts (285 I. C. C. 276, affd., 125 Supp. 926 (Dist. Ct. 
N. Y.), affd. 248 U. S. 967). 

These principles are not all-inclusive, but they do indicate com- 
plete absence of any intent on the part of the Commission or the courts 
to render nugatory the regulatory purpose of part IV of the act or 
to unduly expand the basic policy exemption expressed in section 402 
(c). Moreover, no specific evidence to support the alleged justifica- 
tion for the proposal has been provided (R. 1019-1023). 

The proposal embodies four points: 

(1) It empowers the Commission to remove the forwarder exemption 
(sec. 402 (c)) if the person in question is not operating solely within 
the limitation and for the purpose of the exemption. 

This point is already fully covered by present law to the extent 
that outside ctivities are in conflict with the Interstate Commerce 
Act; to the extent they are not related to transportation or the purpose 
of the Interstate Commerce Act, such a restriction on nonprofit co- 
operative shipping associations would presumably be arbitrary and 
capricious and would be completely out of order. 

(2) It empowers the Commission to remove the forwarder exemp- 
tion (sec. 402 (c)) if necessary to carry out the purpose of the national 
transportation policy or the purpose of part IV of the act. 

The national transportation policy is so broad in itself as to create 
no definitive standard whatsoever, and recognition of cooperative 
freight pooling is embedded as one of the purposes of part IV. 

(3) It specifies some five individual factors to be considered by the 
Commission in evaluating exempt operations. These are to be con- 
sidered “among other things” believed by the Commission to be per- 
tinent and relevant, and are not in any sense self-executing or self- 
explanatory. 

Under the impossibly broad power vested in the Commission, no 
reasonable legal protection of any group shipping and consolidating 
activities, no matter how great the degree of good faith in which 
they were conducted, could be afforded private business under such 
circumstances. (R. 1024-1025). 

The protection of legitimate cooperative freight pooling is as funda- 
mental to part IV of the act as is the regulation for for-hire freight 
forwarders. The Commission and the courts now possess ample legal 
power to control any substantial abuses. 

Enactment of such a provision would either be an absolute nullity, 
because of the indefiniteness of standard, or a continual source of 
harassment. It would constitute bad legislation in a situation where 
no legislation is required (R. 1026-1027). 
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NATIONAL GRANGE 
(Lloyd C. Halvorson) 


The Grange favors no change in the regulations pertaining to such 
associations, to the extent that proposed changes might be construed 
to include farmer cooperatives or farmer cooperative associations as 
regulated freight forwarders under the Interstate Commerce Act (R. 
1335). 


NATIONAL INDUSTRIAL TRAFFIC LEAGUE 
(William H. Ott) 


The proposal to narrow the exemption of shipper associations in the 
light of standards which are either entirely unnecessary or indefinite 
and improper, is opposed. No change would be made in the descrip- 
tion of the parties to whom the exemption relates, but the Commission 
would be directed to remove the exemption where (1) the activities are 
not being conducted solely for the specified purpose, and (2) such 
removal is necessary to carry out the purpose of part IV and the 
national transportation policy. The first is entirely unnecessary; if 
such is the situation, the parties do not come within the exemption. 
The second depends upon considerations of organization, scope of 
operations, basis of charges, and the extent of competition with freight 
forwarders. Many of these matters have no valid relation to the 
question of whether an activity isexempt. It is urged that the present 
law on this subject remain unchanged (R, 943-944). 


NATIONAL RETAIL DRY GOODS ASSOCIATION 
(Robert H. Smith) 


No shipping association can stay in existence if this proposal becomes 
law. Public interest does not demand any additional legislation for 
groups of businessmen working together in a local community to 
reduce the cost of doing business. The language of the proposed 
amendment is vague, and it would give the Interstate Commerce Com- 
mission enormous power over any shipping association. The Com- 
mission could kill an association by declaring that its existence is 
inimical to the Commission’s carrying out the national transportation 
policy, or by adverse findings in respect of the other defective criteria: 
Facts and circumstances surrounding the organization and establish- 
ment of such activities; scope of the activities, geographically and as 
to the commodities handled, and persons served; the activities of the 
association are in competition with the operations of freight for- 
warders subject to part [IV (R. 1006). 


R. H. MACY & CO. 


(E. J. Derenthal) 


The proposed change in the exemption from regulation, under 
which dion associations now operate, is opposed. If the provisions 
are enacted into law, they would be broad enough to destroy the 
present shippers associations because, in view of the proposed indefi- 
nite standards based on such factors as “extent of competition with 


freight forwarders” and “scope of activity,” no association could be 
85548—57——12 
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assured of continued operation. The regulated forwarders would be 
allowed under the amendment to start random actions against many 
large shipper associations in the hope that some of them would be 
eliminated at the ICC’s discretion when tested under the undefined 
conditions of “competition” and “scope of activity.” Opposition is 
expressed to any attempt to open avenues for depriving shippers of 
the privilege of pooling their freight to reduce cost, and forcing them 
instead to pay a profit to a middleman, particularly when the con- 
— ublic is directly affected thereby. There should be no exten- 
sion of Federal regulation of shipper activities beyond the absolute 
minimum consistent with the public interest (R. 1036). 












ST. LOUIS SHIPPERS ASSOCIATION, INC. 







(R. J. Flannery) 





The proposal is opposed for the obvious reason that it would be 
impossible for any shippers’ association to continue operations, and 
would create a monopoly for freight forwarders. The considera- 
tions listed for the Commission are unnecessary since the Commission 
has full authority for policing interstate commerce at present. This 
would be class legislation (R. 1269-1270). 






























SEARS, ROEBUCK & CO. 
(John C, Allen) 


It is agreed that definite statutory standards should exist for dis- 
tinguishing freight forwarders and legitimate shippers’ associations, 
but the proposed language is not understood. ‘Two standards are sug- 
gested: (1) That the transportation benefits, economies, or service 
improvement must accrue solely to the owners of the merchandise, 
and (2) that the association must be effectively controlled by its mem- 
bers. The rights of shippers to consolidate their own freight must 
be protected. The proposal gives the Commission the sole authority 
to determine the extent of the exemption. One test is the extent to 
which an association competes with a freight forwarder. Every such 
association is competitive with a freight forwarder in a sense. It is 
feared that this test could cause the elimination of bona fide associa- 
tions which are in the general public interest (R. 1455-1456). 





SHIPPERS & RECEIVERS COOPERATIVE ASSOCIATION, INC. 
(Ernest T, Sherry) 


Any legislation that would limit or destroy the legitimate efforts of 
shippers’ associations would be detrimental to the general public and 
national economy. The purpose of this association is to get the bene- 
fit of volume truckload or carload rates by consolidating small ship- 
ments. Policies and operations are directed by the members and care 
is taken not to overstep the limits of exemption in section 402 (c). 

The foremost reason for the development of shippers’ associations 
is to save money on freight costs. This means that commodities can 
reach markets throughout the country at lower and more competitive 
prices, with increased sales and production following. Another rea- 
son is the advantage of specific service, determined by situations which 
exist where associations are organized (R. 1443-1446). 
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SOUTHERN TRAFFIC LEAGUE 
(C. B. Culpepper) 


This proposal would sound the death knell for nonprofit cooperative 
groups of shippers. It would offer protection and monopoly to 
freight forwarders and would deprive shinoee groups of their consti- 
~—— vent to jointly load and consolidate their small shipments 
(R. 1230). 


UTAH CITIZENS FREIGHT ASSOCIATION 
(H. H. Ellsworth) 


This nonprofit association of shippers organized a subsidiary organ- 
ization, the Utah Freight Association, for the purpose of consolidat- 
ing less-than-carload shipments originating in the East into carload 
quantities for reforwarding and ultimate delivery to the members at 
Salt Lake City. They found that, because of their relatively poor 
bargaining position, receivers of freight in the area were paying sub- 
stantially higher freight rates on shipments moved by freight for- 
warders, than were their competitors on the west coast. 

Section 19 of the proposed bill is sponsored by and exclusively for 
the benefit of the freight forwarders, and that there is no support for 
that measure from the shipping public or from common carriers. 
The spokesmen for the freight forwarders insist that shipper associa- 
tions are operating as unregulated freight forwarders, and their sug- 
gested solution is to legislate these organizations out of existence. If 
freight forwarders would reduce their freight rates to a realistic level, 
few shipper associations would find it necessary to continue in exist- 
ence (R. 584). 

The Commission became an unwitting tool of the freight forwarders 
in supporting their, recommendation to Congress that legislative 
standards are needed for the limitation of shippers associations. 
Such limitations are aimed at the complete elimination of the asso- 
ciations, and the creation of a virtual monopoly for a few freight 
forwarders with the ultimate result of increasing shipping costs to 
the public. 

The standards set up in section 19 of H. R. 6141 are too broad and 
indefinite. They direct the Commission, in determining the exempt 
status of any association to find whether or not the exemption is 
necessary in order “te carry out the principles of this part and the 
national transportation policy,” to consider facts and circumstances 
surrounding the organization, the scope of its activities, the basis 
of.its charges, and finally, the extent of its competition with freight 
forwarders. Each of these provisions is open to unfavorable inter- 
pretation for any shippers’ association, and the only beneficiaries 
would be the freight forwarders. Since three of the larger freight 
forwarders ddherel over 75 percent of the business, the proposed legis- 
lation would in effect create a monopoly for those three companies, 
would seriously injure thousands of small shippers across the coun- 
try by increasing their shipping costs, and would unfavorably affect 
the revenues of many carriers (R. 585-587). 

Shipper’s associations offer to small businesses, in addition to sav- 
ings in freight charges, the advantage of inventory flexibility, through 
their warehousing service. The removal of the exemption would 
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mean, in effect, depriving small businesses of the opportunity of pool- 
ing sufficient quantities of freight to make carloads, while a large 
business would be able to continue its pooling operations between vari- 
ous branches of the same company. If this organization were to cease 
operations the members would be dependent again on freight for- 
warders for their less-than-carload shipments from the East, and 
would be compelled to pay higher charges than their competitors on 
the west coast. Since no long-and-short-haul provision applies to 
freight forwarders, shippers would have no remedy available. 

There is no need for the proposed legislation, since the present pro- 
visions in sections 402 (a) and 402 (c) of the act are adequate. If the 
proposed legislation becomes law, the Commission will be flooded with 
complaints from freight forwarders against shippers’ associations, and 
against all pool-car arrangements (R. 587-588). 

The proposal is inconsistent with the purpose and scope of other 
provisions of the bill, which purport to implement the Cabinet Com- 
mittee report in attempting “to free transportation enterprises from 
regulation.” The section here considered, however, seeks more regu- 
lation and a monopoly for the freight forwarders. 

No representative of any shippers’ association appeared before the 
Presidential Advisory Committee, so far as is known, and this might 
account for the question raised in the report regarding the nonprofit 
character of these associations. The mere fact that payments are made 
to someone other than a carrier does not imply that a shipper associa- 
tion is not a nonprofit organization (R. 588-589). 


WESTERN FREIGHT ASSOCIATION 
(Carl E. Anderson) 


This proposal would be a very broad delegation of authority. Fur- 
thermore, it is believed that as a practical matter the Commission could 
not accomplish anything under this bill because if it found after inves- 
tigation and hearing that some individual or organization was not 
entitled to exemption, it would be a simple matter for the organization 
to change the form of operation just enough so that the Commission 
would have to begin all over again, There is nothing inherently wrong 
in what the exempt organizations are doing, and if a forwarder runs 
his business properly, he should be able to meet their competition 
(R. 1424). 

WESTERN TRAFFIC CONFERENCE, INC. 


The proposal is essentially an attempt to increase freight charges. 
Shippers’ associations have done a tremendous job in reducing freight 
costs and time in transit. No association could long exist under the 
proposed conditions and standards. The proper way to contro] the 
expansion of associations is by reduction of common-carrier rates to 
more nearly reflect cost. . 

Existing law provides sufficient protection to freight forwarders, 
but the conference does not object to changes provided Congress sets 
fixed standards not subject to interpretation, to preserve the right of 
shippers to join together for purposes of consolidating their shipments. 

In addition to providing powers the Commission presently has, the 
proposal provides that it should “consider facts of organization and 
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establishment,” the geographical scope of activities, the commodities 
handled, the persons served, and the extent to which an association 
competes with a freight forwarder. Strong objection is expressed to 
each of these tests. 

The latest report showed that regulated freight forwarders handled 
about 5 million tons of freight. The best estimate of freight for- 
warded by associations are substantially less than 10 percent of that 
amount. As drafted, the proposal would do irreparable harm to all 
associations, good or bad (R. 1460-1463). 

The proposed amendments to section 402 (c) would create such im- 
possible conditions as standards for determining what are legitimate 
nonprofit associations that no association could long exist. The spe- 
cific objections of the conference are as follows: 

(1) It would give the ICC power to determine whether any associa- 
tion has a lawful existence, but under the present act the ICC already 
has that power and the proposed revision is unnecessary. 

(2) It provides certain standards which are already in the act and 
thus are unnecessary. 

(3) It makes the exemption of nonprofit associations depend upon 
whether their activities violate the national transportation policy. 
However, this policy is so ambiguous that no one knows what it really 
means. The eC has changed its interpretation of the national trans- 


portation policy from time to time. Moreover, it is doubtful that the 
policy even contemplates the operations of nonprofit cooperative 
associations. 

(4) The proposed amendment would require the ICC to “consider 
facts of organization and establishment” of the nonprofit organiza- 
tion. Unless Congress spells out what consideration should be given 


to these words, they are no standard at all. 

(5) It gives the [CC power to consider nonprofit associations as to 
geographical extent of activities, as to commodities handled, and per- 
sons served. 

The geographical extent of the area served should not be a test 
since many national concerns have branches all over the country. It 
is unfair to let the Commission condemn an association because it 
serves all the branch stores. The proper test should be the legitimacy 
of the operation, not the size of the area served. 

Many department stores, handling thousands of various articles, 
are members of shippers associations. It would be unreasonable to 
condemn an association because it has department store members, and 
at the same time condone other associations which have no depart- 
ment stores as members. 

The test of the number of association members is wholly unfair 
to small shippers. There are several large national merchandisin 
concerns in almost every retailing field. One or two such nationa 
shippers together could create an efficient pool. However, it takes 
50 to 100 small merchants and retailers in the sparsely settled West to 
operate efficiently. 

(6) It provides a test that the ICC should consider the “basis of 
charges,” if any, for the service, but it does not spell out what con- 
sideration should be given. Ultimate savings and benefits of the 
consolidation of traffic should be passed on to the members. Any non- 
profit association has certain administrative and overhead expenses 
as well as direct, out-of-pocket expenses. The final net saving to the 
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association should be considered. If those net savings are not going 
to the members, something is wrong under both the present and. pro- 
posed section. 

(7) It provides a test that the Commission should consider the 
extent to which a shippers association competes with a freight for- 
warder. In effect, this amounts to legislating out of existence anyone 
who competes with a freight forwarder. Almost all freight is theo- 
retically competitive with freight forwarders. If the low-cost ship- 
pers association service dried up, its traffic also might dry up. Thus to 
make the existence of a paralleling freight forwarder service a test 
of the right to exist of a shippers association is wholly unrealistic 
and unfair (R. 1675-1677). 


Additional opponents 
American Retail Federation, Richard Webber (R. 1091). 
Chicago Shippers’ Association, Inc., Archer G. Milligan (R, 1059). 
Foley’s Dry Goods Co., Joe Herberger (R. 1081). 
Lewis C. Brown Co., Renee Brown (R. 1108-1109). 
Montana Citizens Freight Rate Association, Lee Metcalf (R. 825). 
National Council of Farmer Cooperatives (R. 1688). 


XII. Revier rrom Stare Service REQUIREMENTS 


Provisions of Interstate Commerce Act 

Section 13 (3) and (4) of the Interstate Commerce Act provide 
that whenever the Commission finds, after full hearing, in any investi- 
gation instituted under part I of the act (relating to the regulation 
of railroads, certain water carriers, oil pipelines, and express and 
sleeping car companies), or upon petition of the carrier concerned, 
that any rate, fare, charge, classification, regulation, or practice made 
or imposed by authority of any State, which is brought in issue in such 
proceeding, causes any undue or unreasonable advantage, preference, 
or prejudice as between persons or localities in intrastate commerce 
on the one hand and interstate or foreign commerce on the other hand, 
or any undue, unreasonable, or unjust discrimination against inter- 
state or foreign commerce, it may prescribe the rate, fare, charge, clas- 
sification, regulation, or practice to be observed thereafter, notwith- 
standing the law of such State or a decision or order of any such State 
authority. 

Section 406 (f) of the act gives the Commission similar authority 
with respect to any rate, charge, classification, regulation, or practice 
of any freight forwarder made or imposed by authority of any State. 


Amendment proposed by H. R.6141 and H. R.6142 

Section 6 (a) and (b) of H. R. 6141 and H. R. 6142 would amend 
section 13 (3) and (4) of the act so as also to authorize the Commis- 
sion to investigate any State service requirement (including not only 
the requirement to provide railroad service or facilities, but also the 
refusal or omission of any State agency to permit the discontinuance 
or curtailment of such service or facilities) for the purpose of deter- 
mining whether such service causes a net loss in revenue to the carrier 
or carriers involved, or otherwise unduly burdens interstate or foreign 
commerce. If the Commission finds, after full hearing, that a net loss 
in revenue will result, or that a burden exists, it may order the discon- 
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tinuance or curtailment of service under the service requirement, pro- 
vided it finds that reasonably adequate service by other carriers or 
modes of transport will be available to the public in lieu thereof. 

Section 21 (e) of H. R. 6141 and H. R. 6142 would amend section 
406 (f) of the act so as to give the Commission similar authority with 
respect to freight forwarders. 


Purpose of amendments 
The purpose of the amendments is to give the Commission authority 
under certain circumstances to override State requirements that serv- 
ices and facilities in intrastate commerce be maintained or continued 
by rail carriers or freight forwarders. 
Testimony 
DEPARTMENT OF COMMERCE 


(Sinclair Weeks, Secretary, Louis 8S. Rothschild, Under Secretary for 
Transportation ) 


The proposed amendment would provide some relief for rail carriers 
in securing the necessary authority to discontinue or curtail unprofit- 
able facilities or services for which there is no longer sufficient public 
need to justify heavy operating losses to the railroads. Class I rail- 
roads of the United States have incurred an annual operating deficit 
in their passenger-service operations every year since 1930 with the 
exception of the war years, 1942-45. The deficit averaged about $250 
million annually between 1936-40, with the annual average rising to 
nearly $625 million between 1948 and 1953. The passenger-train 
deficit for 1954 was approximately $670 million and is estimated in 
the neighborhod of $634 million for 1955 (R. 207). 

The railroads have experienced difficulties in obtaining authority 
from the State commissions for the discontinuance or curtailment of 
unprofitable passenger service. Quite frequently the State commission 
does not have the authority to permit the railroad to discontinue or 
curtail passenger service. Even in those instances where the authority 
exists, the State commissions have unduly delayed or been reluctant to 

ermit discontinuances or curtailments because of opposition from 
ocal interests. No complete study or analysis of the reasons for denial 
by State regulatory bodies of applications for discontinuance of un- 
ea passenger trains, or of the length of time required for these 

dies to act on such applications, is available (R. 207-8). 

Although this discontinuance or curtailment of unprofitable passen- 
ger-train services in intrastate commerce should have some effect on 
the general financial condition of the railroads, the most important 
effect would be upon the general shipping and traveling public. 
Losses from unprofitable passenger services must be recouped at the 
expenses of other patrons, localities, or traffic (R. 208). 

The Department desires to make it clear to the committee that the 
authority given by section 6 (a) (b) of the bill is not intended as a 
directive to the Commission to discontinue all unprofitable railroad 
services and facilities. The section says quite plainly that the Com- 
mission may not issue an order prescribing or requiring discontinuance 
or curtailment of services covered by a State requirement “unless it 
finds that there is or will be available to the public reasonably adequate 
service in lieu thereof by other carriers or modes of transport.” The 
Department believes that in view of these limitations the Commission 
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would have the responsibility of protecting the public’s right to ade- 
quate service (R. 208). 

The Department does not believe that the problem is local in nature 
where the continued operation of unprofitable service casts a burden 
on interstate commerce. Also, the inability or unwillingness of State 
authorities to handle the problem satisfactorily appears to have 
removed it from the local category (R. 1756). 

In the period since the transport policy report was prepared and 
legislation for its implementation was introduced, the Interstate 
Commerce Commission has announced that it will conduct a thorough 
investigation of the passenger-service deficit problem (R. 207). The 
Department suggests that the committee might wish to defer consider- 
ation of this provision authorizing the Commission to override these 
ca service requirements, pending results of this investigation (R. 
1755). 


Other proponents 
AMERICAN SHORT LINE RAILROAD ASSOCIATION 
(J. M. Hood) 


Elaborate safeguards are provided in this proposal and the short 
lines favor its enactment. A number of State commissions seem to dis- 
regard entirely the interest of the whole public and to harass interstate 
carriers at every opportunity. The revision would make it possible to 
correct these injustices (R. 889). 


ASSOCIATION OF AMERICAN RAILROADS 
(J. Carter Fort) 


Generally, under existing State laws, railroads are forbidden to 
discontinue the operation of particular passenger trains without first 
having obtained the approval of State authority, and the Commission 
has held that it is without power unless there is involved the complete 
abandonment of a line. The State authorities are not expressly 
charged by statute with the duty of protecting interstate commerce 
or of promoting an efficient and economical national transportation 
system. Proceedings before State authorities have at times turned in 
large part upon local issues, and have overlooked the broader and more 
fundamental issues of national interest and importance. 

On March 19, 1956, the Commission instituted an investigation of 
the deficit in passenger train service and of possible ways and means 
of reducing or eliminating that deficit. All passenger-carrying rail- 
roads have been made parties to the proceeding, and the State com- 
missions have been invited by the Commission to cooperate in the 
investigation. Since the passenger train deficit problem is complex, 
the committee might desire to defer action on this proposal until the 
results of the Commission’s investigation are known (R. 574-575). 


CHAMBER OF COMMERCE OF THE UNITED STATES 
(Grant Arnold) 


The proposal to empower the Commission to order the discontin- 
uance of unprofitable intrastate rail service when it is found that it 
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unduly burdens or will burden interstate commerce, is supported. 
Although the ICC has authority under section 13 to permit the aban- 
donment of a complete line whether interstate or intrastate, it does not 
extend to a situation where discontinuance of unprofitable passenger 
operations only, is sought. The courts have stated that it is up to 
Congress to correct this situation (R. 961). 


INTERSTATE COMMERCE COMMISSION 
(Anthony F. Arpaia) 


The Commission has no objection to the enlargement of the scope 
of section 13 to include State service requirements that fail to authorize 
discontinuance or curtailment of railroad service within 180 days after 
an application for such authority, since Congress can restrain undue 
limitation upon the earning power of the interstate commerce system 
in doing State work (R. 265-266). 


NATIONAL COAL ASSOCIATION 


(F. F. Estes) 


There should be immediate enactment of legislation granting to the 
Interstate Commerce Commission authority to allow railroads to 
abandon passenger service, both interstate and intrastate, which places 
an undue burden on interstate commerce. So long as the users of 
freight service must pay for unprofitable services through higher 
freight rates cae or approved by the ICC, the same Commission 
should have authority to approve abandonment of unprofitable rail 
service. There would then be hope at least that the users of freight 


service might obtain some semblance of relief from high freight rates 
(R. 866-867). 


PROPERTY OWNERS COMMITTEE 
(William N. Maddox) 


This proposal is supported. It has long been recognized that it was 
necessary for the Commission to have authority over intrastate rates 
on freight traffic when such rates result in an undue burden on inter- 
state commerce or when such rates are unduly preferential and prej- 
udicial to intrastate and interstate commerce, respectively. It is also 
felt that the same kind of authority should be granted relative to 
passenger trains which are incurring enormous deficits each year 
(R. 1068). 

TRANSPORTATION :ASSOCIATION OF AMERICA 


(George P. Baker) 


The Commission should be given the power, on appeal from ad- 
verse orders of State authorities, to authorize discontinuance of rail 
services which are a burden upon interstate commerce because they 
are being carried on by interstate carriers at a financial loss. This 
power should be based upon the same reasoning which accounts for 
the Commission’s power over intrastate rates in section 13 (4). The 
adoption of the proposal is of paramount importance if vital seg- 
ments of the transportation industry are to be maintained in a sound, 
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solvent position. The ICC should be given jurisdiction when a 
State commission failed to act within 120 days (R. 358). 


Additional proponents 

A. E. Staley Manufacturing Co., T. C. Burwell (R. 1272). 

American National Cattlemen’s Association, Lee J. Quasey (R. 
1816). 

Equitable Life Assurance Society of the United States, Hunter 
Holding (R. 1847). 

Grand Rapids (Mich.), Chamber of Commerce, C. E. Elerick (R. 
1718). 

National Council of Farmer Cooperatives (R. 1691). 

National Industrial Traffic League, William H. Ott (R. 945). 

National Live Stock Producers Association, Lee J. Quasey (R. 
1816). 

National Wool Growers’ Association, Lee J. Quasey (R. 1816). 

United Fresh Fruit & Vegetable Association, Durward Seals (R. 


1122-1124). 
Opponents 


AMERICAN BARGE LINES, INC.; COMMERCIAL BARGE LINES, INC.; 
COMMERCIAL TRANSPORT CORP., INC.; UNION BARGE LINE CORP. 


(J. Haden Alldredge) 


A significant change is proposed in section 13 of the act relating 
to the service requirements of State authorities where they are al- 
leged to impinge upon Federal responsibilities. There is a serious 
question as to whether by changing the standard of reasonableness 


in section 1 of the act, the new law, if passed, would not actually cur- 
tail the Federal power in this area. State statutes largely reflect the 
present rate requirements of the Interstate Commerce Act—that is, 
the State regulatory commissions may (and must when their juris- 
dictions are properly invoked) fix the exact or precise rates to be 
charged by common-carrier railroads. With such a change in the 
Federal] standards of reasonableness as contemplated by these bills 
without corresponding changes in the State laws, or under the re- 
strictions on the Interstate Commerce Commission’s jurisdiction over 
the level of interstate rates, it is not difficult to imagine the begin- 
ning of extensive litigation before this subject could be clarified (R. 
1700). 


NATIONAL ASSOCIATION OF RAILROAD AND UTILITIES 
COMMISSIONERS 


(Walter R. McDonald) 


In 1949 the association set up a passenger deficit committee to 
make findings and recommendations to aid both the carriers and the 
public in solving this important problem. In 1952 the committee 
made its first report, reviewing the causes and extent of the losses, 
competitive factors, and defects in handling the problem by both 
carriers and State commissions. Other reports were subsequently 
made which reflect an awareness by the State commissions of their 
responsibilities in regulating passenger train services, and these alone 
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should convince this committee that there is no need for the proposed 
extension of section 13. 

A study in 1951 revealed that over 1,200 class I passenger trains, 
or 24 percent of total passenger train miles, were oneratine unprofita- 
bly. It has also been found that transportation of United States mail, 
express, and baggage car shipments, and the operation of dining cars, 
restaurants, and hotels, classified as “allied services,” have accounted 
for more than half of the recorded passenger deficit. It is important 
to note that a large measure of these losses can be laid at the door of 
the Federal Government, which does not indicate that the deficit situa- 
tion will be improved by further intervention of Federal agencies. 

The State commissions bitterly resent the contemplated further 
invasion of States rights. They can perform a better service to the 
people of the United States in this field than can the ICC, whose’ guid- 
ance is based only on cold, bare statistics. The cooperation of the ICC 
in our past efforts has been lacking. It has now instituted an investi- 
gation into the passenger-deficit problem, and while it is not believed 
that the investigation will add significantly to the results of the asso- 
ciation study, the latter will cooperate willingly. 

It is submitted that approval of the proposal would be premature 
until the pending investigation is completed and a full report made 
(R. 1836-1839). 


NEW ENGLAND GOVERNORS’ COMMITTEE ON PUBLIC TRANSPORTATION 
(Donaid W. Campbell) 


Disapproval is expressed of the proposal to empower a Federal 


agency to override State law and regulations. In leu thereof, a re- 
examination of the statutes by each New England State is recom- 
mended, with a view to the elimination of statutory or regulatory 
provisions which, in the light of present conditions, may properly be 
deemed unreasonable and unduly burdensome on the railroads (R. 
864). 

NORTH DAKOTA PUBLIC SERVICE COMMISSION 


(John M. Agrey) 


Existing remedies within the States for the discontinuance of un- 
profitable rail passenger service is entirely adequate, if the railroads 
will avail themselves of it (R. 795). 


PUBLIC SERVICE COMMISSION OF WISCONSIN 
(A. Wilford Larson) 


The instant bill proposes to enlarge jurisdiction of the Interstate 
Commerce Commission with respect to the discontinuance of pas- 
senger service within the States. The Wisconsin commission takes 
the position that final jurisdiction in such matters should remain with 
the States. Passenger-train operations are local in character, and the 
needs of the public can best be evaluated and determined by a State 
te bis) The proposed changes would not be in the public interest 

. 518). 
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RAILWAY LABOR EXECUTIVES’ ASSOCIATION 
(G. E. Leighty) 


The association does not believe that the additional power contem- 
plated by this proposal should be granted to the Interstate Commerce 
Commission. The problem involved in closing railroad stations or 
eliminating schedules is local in character and must be solved in the 
light of local conditions and needs (R. 761). 


Additional opponents 
Atlanta Freight Bureau, C. B. Culpepper (R. 1235). 
Brotherhood of Locomotive Engineers, Guy L. Brown (R. 1683). 
Brotherhood of Railroad Trainmen, W. P. Kennedy (R. 762). 
Montana Citizens Freight Rate Association, Lee Metcalf (R. 825). 
; Order of Railway Conductors and Brakemen, R. O. Hughes (R. 
62). 
Sears, Roebuck & Co., John C. Allen (R. 1453). 


XIII. Transportation FREE or aT Repucep Rates ror GOVERNMENTAL 
PURPOSES 


Provisions of Interstate Commerce Act 

Section 22 of the Interstate Commerce Act provides, among other 
things, that nothing contained in part I of the act (relating to the 
regulation of railroads, certain water carriers, oil pipelines, and ex- 
press and sleeping-car companies) shall prevent the carriage, storage, 
or handling of property free or at reduced rates— 
for the United States, State, or municipal governments * * * or the trans- 
portation of persons for the United States Government free or at reduced 
rases''*: 9; 

The provisions of section 22 are made applicable to common car- 
riers by motor vehicle by section 217 (b), to common carriers by 
water by section 306 (c), and to freight for warders as to transportation 
or service in the case of property by section 405 (c) of the act. 


Amendments proposed by H. R. 525, H. R. 6141, and H. R. 6142 


H. R. 525 would amend section 22 of the act by striking out the 
words “for the United States, State, or municipal governments,” and 
the words “or the transportation of persons for the United States 
Government free or at reduced rates.” 

Section 9 (a) of H. R. 6141 and H. R. 6412 would also amend sec- 
tion 22 of the act by striking out the words “for the United States, 
State, or municipal governments,” and the words “or the transporta- 
tion of persons . the United States Government free or at reduced 
rates.” 

Section 8 of H. R. 6141 and H. R. 6142 would provide, among other 
things, for a section 15 (a) (5) authorizing the establishment of rates, 
fares, charges, and rules and regulations of special application for 
transportation service to the United States, State, and municipal gov- 
ernments by carriers subject to the act. Such rates would be subject 
to all of the applicable provisions of the act ates those relating 
to suspension and the long-and-short haul clause. Under certain cir- 
cumstances, the rates could be filed on short notice, or made retroactive, 
and the filing, publication, and posting requirements of the act could 





TRANSPORTATION POLICY 179 


be waived where the security of the United States required such 
waiver. 

Section 9 (D) of H. R. 6141 and H. R. 6142 contains a savings clause 
preserving the legality of rates, fares, or charges for transportation 
service rendered prior to the amendment of section 22 by section 9 (a) 
and requires that outstanding contracts proviging for such rates, fares, 
or charges shall be filed and published as provided in the new section 
15 (a) (5). 

Purpose of amendments 

The purpose of the amendments made by H. R. 525 is to prohibit 
common carriers from granting reduced rates for the transportation 
of Government property or personnel, except to certain minor respects. 

The purpose of the pnivaliinnats made by H. R. 6141 and H. R. 6142 
is to remove the present authority under which common carriers may 
establish reduced rates for Government traffic, and provide authonty 
for carriers to establish, subject to certain terms and conditions, rates 
of special application for such traffic. 

Testimony 
DEPARTMENT OF DEFENSE 


(Harl B. Smith) 
GENERAL SERVICES ADMINISTRATION 
(Edward F. Mansure, Herbert K. Hyde, and C. N. Smull) 


The Departments indicated views with respect to H. R. 525 and H. R. 
6141 and to companion bill H. R. 6142, each of which proposed changes 


to the Interstate Commerce Act as it pertained to rate provisions on 
Government traffic. Specifically, H. R. 525 proposed the complete 
abolition of section 22 of the Interstate Commerce Act insofar as it 
authorizes, by carriers subject to the act, free or reduced rates on 
traffic of the United States Government. H. R. 6141 and H. R. 6142 
in section 9 (a) provided for the amendment of section 22 to eliminate 
the provisions authorizing free or reduced rates for freight and pas- 
senger traflic of the United States, State, or municipal governments. 
They further provided in section 9 (b), a saving clause to maintain in 
effect the validity of any free or reduced rates or charges heretofore 
made available by carriers subject to the act on traffic of the United 
States, State, or municipal government (p. 213). 

Section 8 of H. R. 6141 and H. R. 6142 proposed to repeal section 15 
(a) of the Interstate Commerce Act and substitute in section 15 (a) 
(5), a provision which would authorize the establishment, mainte- 
nance and publication and application of rates, fares, charges, rules, 
and regulations of special application for transportation to the United 
States, State, and municipal government by carriers subject. to the act. 
Section 8 also provided that such rates, fares, charges, rules, and regu- 
lations shall be subject to all provisions of the act except, (a) suspen- 
sion, (6) when conditions involving the security of the United States 
justifies a waiver, (c) section of the act shall not apply, and (d) they 
may be filed on short notice or made retroactive, where the circum- 
stances so warrant (p. 213). 

The recommendation of the Government to the committee was that 
H. R. 525 not be favorably reported (p. 213) and that H. R. 6141 and 
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H. R. 6142 be favorably considered insofar as they relate to rates to 
the Government. 


REASONS FOR OPPOSITION TO H.R. 525 
GOVERNMENT TRAFFIC IS NOT COMPARABLE TO COMMERCIAL 


The development of the country industrywise and transportation- 
wise has established rather definite locations of industrial production 
and patterns of movement for industrial traffic. Initially, when the 
volume of industrial traffic was small, shippers and receivers moved 
their traffic under so-called class rates. These class rates were and are 
uniform mileage rates applied to each particular commodity under 
established classification ratings recognizing its particular character- 
istics. However, as the movement of goods increased in volume and 
regularity individual industrial shippers and receivers induced the 
carriers to establish so-called commodity rates, lower than the class 
rates. Over the years the industrial commodity rate structure both 
in volume and pattern has developed until today private industrial 
shippers and receivers have a commodity rate structure at rates lower 
than the class rates for the greater majority of the traffic they ship. 
It has been stated that less than 10 percent of this freight traffic of 
the large shippers moves on class rates (p. 217). 

On the other hand the Government with its far-flung operations and 
large volume of traffic does not enjoy the overall stability of traffic 
movement that is today natural to industrial shippers. While the 
Government does enjoy to some degree the use of commodity rates 
(p. 242, 243) which have been established for commercial shippers, 
because of its far-flung operations and because a larger volume of its 
traffic must move to meet emergencies than can be anticipated, a great 
portion of such traffic would necessarily move on the class rates if it 
were not that those rates were made lower by the carriers under the 
authority of section 22 (p. 242). Rates made by the carriers under 
section 22, for the Government, in effect are actually serving the pur- 
pose of commodity rates. In spite of the availability of rates under 
section 22 comparable to commodity rates a great volume of traffic of 
the Government continues to move on class rates. The inherent insta- 
bility of Government programs, particularly as they relate to military 
operations and training programs, cause lavas volumes of military 
traffic to generate between points where commodity rates do not apply. 
The level of activity among the far-flung installations of the Govern- 
ment is constantly changing so that. it is almost imtposssible to establish 
overnight a proper rate structure for an establishment as large as the 
United States Government (pp. 217, 322, 333). 

Section 22 provides flexibility and allows heavy movements of traffic 
to be made on a few hours’ notice with rate adjustments being either 
accomplished or made retroactive to the initial date of movement. 


INCREASED COST TO THE GOVERNMENT 


The repeal of section 22 by H. R. 525 will increase the cost. of Gov- 
ernment transportation operations. In addition to requiring the tax- 
payers to pay bills at unreasonable rate levels, increases in Govern- 
ment personnel will be necessary to comb carefully all tariffs issued for 
transportation services. The staffs of regulatory bodies, particularly 





TRANSPORTATION POLICY 181 


the Interstate Commerce Commission, will require substantial in- 
creases because of the enormous amount of litigation that will be 
caused in order to resolve future rate matters. Corresponding 
increases in personnel and operating costs will also fall on the carriers 
(pp. 218, 248, 249, 323, 330, 335). 


GOVERNMENT RATE NEGOTIATIONS ARE REASONABLE 


It is not the policy of the Government to attempt to negotiate rates 
that do not provide a reasonable rate of return to the carriers (p. 247). 
The traffic is not put up to the lowest bidder among the carriers. In 
fact, the proposals made by the Government to carriers in negotiations 
are predicated on the same principles that ethical industrial traffic 
management departments would employ presenting a similar problem 
(p. 219). It is only in very rare and in unusual instances of specific 
moves that a situation arises that a section 22 rate does not return 
reasonable revenue to a carrier and then the rate is never one that has 
been negotiated between the carriers and the Government but has been 
filed voluntarily by the carrier or carriers involved for their own 
purposes. Various studies have been made respecting the reasonable- 
ness of section 22 rates. Many of these studies are a matter of record 
in dockets on file in reports of the Interstate Commerce Commission 
and in testimony submitted by Government agencies to various com- 
mittees of Congress (pp. 211, 212). 

The normal practice in Government rate negotiations is that if 
traffic is to move and it is felt that the rates which are available in 
commercial tariffs are unreasonably high or not as low as they properly 
should be negotiations for adjustments in the rates are instituted in 
the same manner as any commercial shipper would do. 


THE GOVERNMENT DOES NOT REQUEST OR REQUIRE THE USE OF SECTION 22 
PREROGATIVES BY CARRIERS 


When the Government and the carriers in the course of negotiations 
agree upon a rate adjustment, that adjustment is made available to 
the Government at the discretion of the carrier through the medium 
of section 22 tender or quotation rather than a tariff publication. The 
use of the section 22 privilege is something that is permissive to the 
carriers. However, it is naturally contended that the Government is 
responsible for the tender and also is paying less than tariff rates (pp. 
219, 323, 333). 


PASSAGE OF H. BR. 525 WILL COMPLICATE RATHER THAN SIMPLIFY RATEMAKING 
PROCEDURES RETWEEN CARRIERS AND THE GOVERNMENT 


The repeal of section 22 outright will impose upon relationships 
between carriers and the Government the complexities of procedure 
which presently prevail in filing of tariffs with regulatory bodies to 
the po that cost to the Government and cost to the carriers will 


increase, and particularly in the case of military programs the defense 
effort will be unnecessarily encumbered with paperwork and details 
which do not normally affect it today. 


ESSENTIAL SPEED IN NEGOTIATIONS WILL BE ELIMINATED 


An important distinction in traffic which normally moves on com- 
mercial tariffs as against traffic of the Government is the fact that 
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because of the fixed position of production and consumer areas com- 
mercial traffic by commercial shippers can normally be programed for 
and planned far in advance of the actual time of shipment. Govern- 
ment traffic and particularly military traffic, because of some emer- 
gency, may require major changes at say 5 p.m. Obviously there is 
not time to negotiate rates or service arrangements or have them filed 
on 30 days’ notice or even on a short notice procedure under section 6 of 
the Interstate Commerce Act as would be necessary in the absence of a 
statutory sanction similar to section 22. History is replete with events 
providing pertinent examples of the effect of emergency conditions on 
the volume and direction of military traffic (pp. 218, 246, 248, 330). 


REASONS FOR SUPPORT OF H. RB. 6141 AND 6142 


The Departments’ testimony supported the enactment of H. R. 6141 
and H. R. 6142 as they pertain to modifications of section 22 of the 
Interstate Commerce Act respecting Government rate provisions be- 
cause it recognized the need to preserve the following principle benefits 
(pp. 211, 212) to both the carriers and the Government when carriers 
utilized the provisions of section 22: 

(a) Rates, fares, charges, and rules and regulations may be estab- 
lished expeditiously. 

(6) Retroactive application may be authorized where justified. 

(c) Cancellation of the quotation may be accomplished quickly when 
need for the quotation no longer exists. 

(d) Rates, fares, charges, and rules and regulations are not subject 
to suspension by the Interstate Commerce Commission. 

(e) Section 4 of the Interstate Commerce Act does not apply to in- 
hibit the military departments using rates over circuitous routes more 
advantageous to departments for security and other purposes. 

(f) Security as to the commodity, movement, and other conditions 
often required in movement of highly classified material can more 
effectively be provided through the medium of section 22 publication. 

(g) Rates negotiated between the carriers and the Department of 
Defense which are published by the carriers pursuant to section 22 
do not place a burden on commercial shippers, inasmuch as they are 
fully compensatory to the carriers. 

The assertion stated in (7), above, is adequately supported bv re- 
ports of the Bureau of Transport Economics and Statistics of the 
Interstate Commerce Commission which show that the average level 
of section 22 quotations was above that of comparable commodity rates 
by 14 percent for years 1950 and 1952 and by 13 percent for the years 
1953 and 1954. (In the monograph tendered to the subcommittee the 
figure of 22 percent was shown for 1952, but this figure was corrected 
by the Commission’s Bureau to 14 percent in September 1955. ) 

The Government also recognized that the method of employment of 
section 22 by carriers had caused sufficient difficulty in Government- 
carrier relationships to warrant modification of the Interstate Com- 
merce Act to preserve the inherent advantages of section 22 and at the 
same time place any special rates, fares or charges to the Government 
under a reasonable amount of jurisdiction by the Interstate Commerce 
Commission. The disadvantages (p. 212) which the Government 
recognized as sufficient to warrant the changes proposed by H. R. 6141 
and H. R. 6142 are as follows: 
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(a) Section 22 places the option in the carriers to submit to the 
United States Government rates lower than those provided in their 
published tariffs, without limitation as to time, or as to the need of 
the Government for rates to move present or potential traffic—hence 
they engender rate cutting to attract business (p. 212). 

(6) Section 22 contains no standards as to format or organizational 
content of the documents on which carriers will tender to the Govern- 
ment rates lower than those provided in their published tariffs; con- 
sequently the military departments and the auditing agencies employ 
unprofitable man-hours in ascertaining the correct rates which the 
carriers actually intended to make available (p. 212). 

(c) The volume of tenders made by carriers to the military depart- 
ments, in the hope of participating in military traffic, imposes an 
enormous administrative burden on the departments without compen- 
sating benefits—opening letters, stamp dating, acknowledging, filing, 
ascertaining the correct rates which the carrier intended to make avail- 
able, and whether lower than the carriers published tariff rate (p. 212). 

With reference to (c), above, the monograph as set forth on pages 
70 to 89 of the hearings included a tabulation (p. 74) showing the 
number of rate tenders, negotiated and nonnegotiated, received from 
rail and motor carriers by the military departments for the period 
January 1, 1954, to December 31, 1954. Corresponding figures for the 
period January 1, 1955, to December 31, 1955, are as follows: 


Percent 
Bail: semotioted « CGG6 losis 4 ape eieeei ine a a 26. 6 
Rail nennegotiated (1,618) 


It may be noted that those 2 percentages added together make 100. 
Motor carrier negotiated : 321 or 1.8 percent. 


Motor carrier nonnegotiated : 16,641 or 98.2 percent. 

Total rail and motor carrier negotiated : 907 or 4.7 percent. 

Total rail and motor carrier nonnegotiated: 18,259 or 95.3 percent. 

Some magnitude of the administrative task can be gathered from the 
fact that 18,259 or 95.3 percent of all the section 22 tenders received 
by the military departments from the carriers were nonnegotiated, or 
voluntary offers never sought by the Government (p. 212). 

H, R. 6141 and H. R. 6142, if enacted, respecting rates, fares and 
charges to the United States, State and municipal governments, would 
require, except in cases involving the security of the United States, the 
filing of all rates to the Government in accordance with rules pre- 
scribed by the Interstate Commerce Commission, would exempt such 
rates, fares and charges from suspension and also exempt such rates, 
fares and charges from the provisions of section 4 of the Interstate 
Commerce Act; and would make such rates, fares and charges subject 
to all other provisions of the act (p. 213). 

In addition, it would assure in the elimination of the possibility of 
secrecy in relationships between Government and negotiators or their 
agents on routine movements of Government traffic. 


AMERICAN SHORT LINE RAILROAD ASSOCIATION 
(J. M. Hood) 


While taking no position with respect to the continuance of section 
22 Government-traflic quotations, the association is unanimous that 
85548—57——13 
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they should be published and when used for the movement of traffic, 
the charges should be final and not subject to reparation (R. 891). 


ASSISTANT COMPTROLLER GENERAL OF THE UNITED STATES 
(Frank H. Weitzel) 


The proposed amendment of section 22, without the inclusion else- 
where in the act of a compensating or mitigating provision, would 
greatly increase the cost of Government operation. A statistical study 
of all movements of household goods by motor carrier shows that, if 
all traffic were required to move under rates provided in M. F.-I. C. C. 
No. 57, rather than at rates provided in other tariffs actually used 
apparently by virtue of section 22 agreements, an increase of $11.5 
million annually in cost to the Defense Department would result. The 
probability of rates being obtained below a compensation level under 
section 22 is sufficiently negatived by the fact that the authorization 
in section 22 is permissive only, and by the further fact that the inter- 
ests of performing carriers would not seem to be served by any con- 
sistent policy of furnishing Government transportation at a loss. 

It would seem that section 8 of the bill, if enacted, would still require 
that Government rates be subject to the minimum and maximum rate 
provisions of the bill. It would seem, also, that the provision in section 
8 of the bill, making the rates on Government traffic subject to all other 
applicable provisions of the act, except as specifically provided by 
section 8 of the bill, would render questionable whether the provisions 
of section 16 of the Interstate Commerce Act might not be considered 
as applicable to proceedings instituted by the Government. Any limi- 
tation of less than 3 years for instituting proceedings before the Inter- 
state Commerce Commission to seek reparation as for unreasonable 
rates, with respect to transactions occurring during times of emer- 
gency, would be wholly inadequate to the due protection of the Gov- 
ernment’s interest. If the provisions of section 16 with respect to 
limitations upon suits to recover overcharges, were to be considered 
applicable to the Government, the incongruous result would ensue that 
under judicial interpretations of section 16 the carriers would be 
permitted 6 years within which to bring suit against the Government 
for collection of undercharges, as compared with the shorter period of 
2 years prescribed in section 16 with respect to suits by shippers for 
_ recovery of overcharge. The provisions of the bill should be clarified 

in this respect (R. 23-24). 

With respect to H. R. 525, it is recommended that it not be given 
favorable consideration (R. 33). 


BUREAU OF THE BUDGET 
(Percy Rappaport) 


H. R. 525 would remove the a authority under which common 


carriers may establish reduced rates for Government traffic. H. R. 
6141 attempts to retain for Government rates a special status consistent 
with the unusual character of Government traffic movements and the 
need for expedition, especially in national emergencies. Military 
shipments need the flexibility and speed provided through special rate 
procedures in order to obtain reasonable rates. Large amounts of 
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military shipments are not eligible for published commodity and ex- 
ception tariff rates, which are lower than the overall class rates, since 
this military traffic does not coincide with the commercial traffic for 
which the lower commodity and exception rates are published. To 
require the Department of Defense to move its traffic on class rates 
would increase its freight costs. The Bureau recommends against the 
enactment of H. R. 525 (R. 28-29). 


DEPARTMENT OF JUSTICE 
(Warren Olney IIT) 


H. R. 525 will greatly increase the cost of transportation to the 
Government, and in a way that will be inequitable when compared 
with the cost of normal commercial shippers. Studies by the Inter- 
state Commerce Commission indicate that at the present time the 
general level of cost of Government shipping is higher than that of 
normal shippers. This is due to the frequent necessity of the milita 
to ship at class rates in order to perform the military mission iavdived 
In addition our investigations have shown that regulation of rates for 
shipments of military property by either Federal or State agencies 
will place a serious burden on the defense effort and disrupt the lines 
of supply in many instances, particularly in times of emergency 
(R. 27-28). 

FREIGHT FORWARDERS INSTITUTE 


(Giles Morrow) 


While the freight forwarding industry does not advocate any 


change in section 22 of the act, if faced with the alternative of com- 
plete repeal of that section, as provided in H. R. 525, or modification 
of the section as provided for in the omnibus bills, the forwarding in- 
dustry would favor the latter (R. 1152). 


FRAIN EXCHANGES AND RELATED ORGANIZATIONS AND INDIVIDUAL 
FIRMS 


(Walter R. Scott) 


H. R. 525 proposes to amend section 22 to eliminate the provision 
permitting railroads to carry persons or property for governments 
free of charge or at reduced rates. When originally enacted, govern- 
ment traffic comprised only a small part of railroad traffic. Among 
other things the Government is now the largest grain merchant and 
shipper in the country, and competes with the grain trade which 
protests the extraordinary business advantage resulting from section 
22 rates (R. 597). 

Reduced rates to the Government are unjust to private industries 
because the loss of carrier revenue must be made up by other shippers 
through higher rates on commercial traffic, and the reduced rates place 
the taxpaying private industries at a commercial disadvantage. The 
requirement that rates be published and not changed on less than 30 
days’ notice should apply to Government transportation as well as to 
commercial traffic. These organizations, as shippers, resent the secrecy 
which surrounds the application of section 22, and the desire of the 
railroads to maintain that cloak in order to cut rates at their whim 
without advising the private shipper. 
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It is suggested that H. R. 525 could be improved by adding the 
positive injunction that full commercial rates shall be paid to common 
sarriers by the United States, as was done in repealing land-grant 
provisions (R. 599-600). 


INTERCOASTAL STEAMSHIP FREIGHT ASSOCIATION 


(Harry 8. Brown) 


There are no logical reasons for a different ratemaking standard on 
Government shipments than on commercial shipments. The provi- 
sions of H. R. 6141 fall short of eliminating the abuses of section 22 
rates. Instead, the enactment of H. R. 525, which would place the 
Government on a par with other shippers, is favored. If H. R. 525 
cannot pass as it now reads, it is suggested that there be added to it a 
provision reading substantially as follows (R. 1050) : 


Section 22 of the Interstate Commerce is hereby further amended by adding the 
following proviso at the end of said section: “In time of national emergency the 
President of the United States is hereby authorized to issue to the Interstate 
Commerce Commission a directive, stating that such an emergency exists, and 
directing the Commission to issue an order waiving as to United States Govern- 
ment property or personnel, or such limited descriptions thereof as the President 
may specify, such provisions of the Interstate Commerce Act as the President 
may specify, and for such period of time as the President may specify. Upon 
receipt of such a directive, the Commission shall issue an order forthwith 
executing the President’s directive.” 


INTERSTATE COMMERCE COMMISSION 
(Anthony F. Arpaia) 


In recent years there has been much justified dissatisfaction with the 
exemptions accorded to Government shipments by section 22, and that 
section should be amended. However, ony special rates for the gov- 

y 


ernments should be limited to apply only during time of war, or 
threatened war, or other national emergency, and such rates should be 
negotiated on a firm and unassailable basis. A study of this matter is 
warranted. 

It is recommended that any change should appear in section 22 or 6 
of the act, and for clarity the following wording is suggested in lieu of 
that proposed (R. 270-271) : 


The establishment, maintenance, publication, and application of rates, fares, 
charges, and rules and regulations of special application for transportation 
service to the United States, State, and municipal governments by carriers 
subject to this Act is hereby authorized. Such rates, fares, charges, and rules 
and regulations may be made retroactive where the circumstances so warrant, 
and shall not be subject to suspension or to the provisions of section 4, but shall 
be subject to all other applicable provisions of the Act: Provided, however, That 
the provisions of the Act with respect to filing, publication, and posting of tariff 
schedules and contracts may be waived where the security of the United States 
so requires upon the filing of an appropriate statement in writing with the 
Commission by the head of the Government agency concerned. Transportation 
services rendered by common carriers subject to the Act for such governments 
other than under rates, fares, charges, and rules and regulations of special 
application shall be subject to all the provision of the Act. 


H. R. 525 to amend section 22 would in effect eliminate the grant- 
ing of reduced rates for transportation of Government property or 
personnel, except in certain minor . Section 22 has remained 
substantially the same since 1887. With the repeal of the land-grant 
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statute in 1945, section 22 became the main vehicle through which 
special rates are obtained by the Government. 

At the present time, section 22 quotations are filed with the Defense 
Department. Procurement officers examine bids for even the most 
inconsequential movements. The Government should pay the full 
tariff rates on property transported by it, the same as any other ship- 
per. It is not believed, however, that complete elimination of the 
section 22 privilege would be equitable, or in the interest of national 
defense. Section 22 contracts should be binding on both parties, in 
the absence of fraud or clear error. Such amendments would to a 
great extent remove the cause of much of the present criticism of 
practices under this section. Three members of the Commission favor 
the enactment of H. R. 525. The majority, however, does not recom- 
mend its enactment at this time (R. 284-286). 


INTERSTATE COMMERCE COMMISSION 
(BH. R. Jelsma) 


The 1 percent waybill statistics furnished by the Commission and 
upon which Mr. Smith of the Department of Commerce based his 
statement that Government rates paid under negotiation were 14 
percent higher than the commodity basis of rates, are misleading. 
The fact that the section 22 level was somewhat higher than average 
comparable commodity rates is not unexpected in view of the ‘dif- 
ferent types of traffic involved. A substantial portion of the section 
22 reductions apply where there is infrequent movement or movements 
in the opposite direction of established volume traffic. An exhibit 
(R. 303-306) based on a 30-percent representative sample of all bills 
of lading covering military carload traffic, June 1, 1951, through May 
31, 1952, between points in transcontinental territory for which there 
was a movement of 1 million pounds or over of a particular commod- 
ity, shows 75 instances in which the section 22 rate was considerably 
lower than the otherwise applicable class rates (R. 801-302). 


MOVERS CONFERENCE OF AMERICA 
(James F. Rowan) 


Although the proposed section 9 would eliminate the provision for 
free or reduced rates on Government traffic, section 8 would modify 
section 15 (a) of the present act, by adding provisions which would 
(1) permit special tariffs applicable only to Government traffic and 
distinct from published general tariffs; (2) permit retroactive or 
short-notice publication of the special tariffs; and (3) deny the Com- 
mission the power to suspend and investigate such tariffs. Thus the 
Government procurement. officers would be given a vested right to 
special concessions to the Government on all movements of Govern- 
ment traffic, whereas, under the ‘present section. 22. provision, the 
privilege of extending rate concessions to the Government rests tech- 
nically with the carrier. There would be no relief from the unfavor- 
able conditions which presently exist in connection with this problem 
(R. 901-902), 

The Mover’s Conference is for the total elimination of the’special 
free or reduced rates privilege extended to Government traffic under 
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section 22 of the present act in view of its deleterious effects on the 
moving industry. The witness reviewed the conclusions arrived at 
by other congressional committees in connection with previous bills 
proposed to remedy the situation, and quoted the Chairman of the 
Commission, who stated that, because of the competitive conditions 
resulting from extreme rate reductions in the household-goods in- 
dustry, all of the Commissioners favor abolition of the section 22 
reduced-rates provision for Government traffic to protect the average 
inexperienced shipper of household goods (R. 902-905). 

An analysis of the evidence submitted by members of the conference 
indicates that more than 3 out of 5 military installations move all of 
their household-goods shipments, and 4 out of 5 move 80 percent or 
more of their household-goods shipments, at section 22 reduced rates. 
Some evidence indicates that it cost movers more to handle Govern- 
ment shipments due to greatly increased paperwork and other admin- 
istrative detail, money being tied up for long periods in waiting for 
payment, and the filing of additional claims. There is also evidence 
that full tariff rates are employed in some instances and under limited 
circumstances, such as in the case of small installations having a 
limited number of movements, or of undesirable shipments, or where 
circumstances require the safe handling of shipments for high-ranking 
officers (R. 906-909). 

There were noted examples of pressure for lower than reasonable 
rates exerted upon movers by transportation officers and other Gov- 
ernment officials, and the consequences of their procurement policies 
jeopardize the economic position of the authorized household-goods 
carriers. The Government’s position as to the problem of using un- 
authorized carriers was expressed in an opinion of the Comptroller 
General, who stated that the question of carriers’ charges, limitation 
of liability, or violations of Interstate Commerce Commission regula- 
tions, are of no interest to the Government, since the sole obligation 
of the Government is to pay the contractor the price set forth in its 
bid (R. 909-911). 

About one-sixth of the business handled by conference members 
is Government business, of which 90 percent is transported at reduced 
rates. However, more and more State public utilities commissions 
are enjoining carriers from giving special or reduced rates to Govern- 
ment agencies in cases involving intrastate transportation of house- 
hold goods (R. 914-916). 

An estimated 3,300 interstate movers who are subject to the juris- 
diction of the Interstate Commerce Commission employ the rate 
levels contained in two tariffs, No. 47—A and No. 10. Government 
traffic transported at reduced rates, however, is moving on rates con- 
tained in tariff No. 7, or some reduction therefrom. Tariff No. 7 is 
actually an obsolete tariff, since there have been three general rate 
increases since it was published, and Government traffic moving on 
rates in this tariff, take rates from 14 to 16 percent below those in 
tariff No. 10, and from 19.8 to 21.2 percent below those in tariff No. 
47-A. Since military shipments constitute an estimated one-sixth 
or more of the moving industry’s total volume of interstate business, 
the reduced rates seriously affect the service available, and have ad- 
verse and detrimental consequences for the entire moving industry 
(R. 918-920). 
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Anticipating objections on the part of Government procurement 
officials, the elimination of section 22 would not mean the end of 
flexibility in rate adjustments. All movers publish rates which are 
based on mileage cad weight factors, and rates between every point 
in the country can be computed immediately from tariffs on file with 
the Interstate Commerce Commission. As to the need for flexible 
rate adjustments, there are now legal provisions for filing tariff 
changes on less than 30 days’ notice where an actual emergency and a 
good cause are shown to exist (R. 920). 

With respect to the contention that the elimination of section 22 
would increase the Government’s costs, to the extent that private ship- 
pers contribute to the loss sustained on Government traffic, the cost 
of Government is merely transferred from the general public to private 
shippers. Furthermore, savings claimed through reduced rates are 
largely illusory. Not only is there a duplication of regulatory effort 
by each agency which uses transportation services, but there are 
additional administrative costs involved in seeking out the cheapest 
transportation rates, settling claims, and analyzing traffic and rates 
(R. 920-922). 

In a supplemental statement, the witness responded to a request 
for information regarding the net loss of revenue suffered by confer- 
ence movers in handling Giiwkenaient traffic at reduced rates. Based 
on the estimated annual expenditure of $54 million for the transporta- 
tion of household goods for the military establishments, an estimated 
median rate reduction of 23 percent, and a figure of 60 percent as the 
amount of Government traflic moving at reduced rates, the net loss 
to the carriers amounts to about $7.5 million (R. 924-926). 


NATIONAL INDUSTRIAL TRAFFIC LEAGUE 
(John R. Staley) 


The league does not indorse the proposed changes in section 22 of 
the Interstate Commerce Act. In lieu of this bill, many members 
of the league support amendments proposed in H. R. 525 as it stands. 
Others are of the opinion that it should be subject to certain modifi- 
cations which would permit military considerations to govern the 
establishment of reduced rates (or special rates) during times of 
emergency. Otherwise, the league is generally for repeal of those 
yrovisions of section 22 which permit free or reduced rates to Federal, 
State, and municipal governments, on both freight and passenger 
traffic because these special rates are not subject to any of the normal 
standards of reasonableness and to the prohibition against discrimina- 
tion or preference which are observed in connection with rates used 
generally by the shipping public. It is a fundamental principle of 
transportation regulation that all shippers should be treated alike, 
that rates should be fair and reasonable, and that they should be non- 
discriminatory and nonpreferential. These principles should apply 
to any shipper, including a department of the Government, an indi- 
vidual State, or community (R. 436-443). 

Responding to a question concerning reductions under section 22 
on military passenger business, the witness submitted a supplementary 
memorandum, stating, that the country’s railroads, as a section 22 
quotation, have extended a flat 10 percent reduction on all passenger 
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fares for the Department of Defense. The agreement, reached after 
the Land Grant Act was repealed in 1946, was regarded as an exclu- 
sive contract for rail service. In 1952, reacting to criticism, the De- 
partment of Defense began asking bids and the rail share fell to about 
35 percent. Thereafter, the rails actively engaged in the bidding with 
a view to exceeding out-of-pocket costs, and they are now handling 
about 65 percent of the Department of Defense passenger traffic (R. 
443-445). 

The Hoover Commission recommended that the national transpor- 
tation policy be amended, with the Government made subject thereto; 
that rates on Government traffic be made public when negotiated, ex- 
cept where national security is involved; and that rules be established 
regarding the movement of classified military property. The latter 
two recommendations are useless because, as long as section 22 exists, 
there is no need for special rules, and the agencies are presently reveal- 
ing rates after they have been negotiated (R. 445). 

. reply to other questions, the witness testified that there was a lack 
of coordination between the Procurement and Transportation Sec- 
tions of the GSA; that he could not estimate the increase in Govern- 
ment payments for transportation without section 22, since commer- 
cial shippers have no access to Government files; and that by negotiat- 
ing for rates in the same manner as commercial shippers, it may be 
that the lower rates can be justified, or even lower rates obtained (R. 


446-450). 
MUNITIONS CARRIERS CONFERENCE, INC. 
(W. J. Burns) 


Favorable consideration of H. R. 525 is urged. The provisions of 
section 22 allow discrimination as between commercial and military 
shipments of the same commodity, between the same two points, and 
over the same route. It provokes distrust between carriers in different 
modes of transportation, as well as carriers within the same mode 
of transportation. It has an upsetting effect on the financial sta- 
bility of carriers, since the Government can and does seek over- 
charges from carriers many years after the movement took place. It 
permits rates to spiral downward unchecked, It promotes the sub- 
stitution of the judgment of Government traffic managers, in matters 
relating to the reasonableness of rates, for that of the Commission. 
It imposes a burden on commercial shippers who must necessarily pay 
higher rates to offset the effects of unrestrained rate reductions to the 
Government. It promotes discrepancies in matters relating to the 
handling of rates on the part of Government agencies. It places an 
enormous administrative burden on the Government transportation 
agencies (R. 1299). 

A detailed statement concerning the origin, evolution, and intent 
of section 22 and related discussions, appears at R. 1293 et seq., and 
in appendixes (R. 1302-1311). 

spneeeary speaking, over the years the rate on ammunition and 
explosives has been approximately 65 percent of the first-class rate. 
In October 1955, just after the Interstate Commerce Commission had 
completed its findmgs in the war materials reparations cases and 
found that the 65-percent rate was a just and reasonable rate, the rail- 
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roads slashed the rate from 65 to 40 percent of the first-class rate, 
ostensibly to remove motor carriers from competition. At the same 
time the railroads petitioned the Interstate Commerce Commission for 
a 7-percent increase on commercial rates of general commodities. 

The lack of suspension in the case of section 22 rates is more of a 
disadvantage to the Government shipping agencies than an advantage, 
for it requires the Government traffic management agencies to sub- 
stitute their judgment for that of the Commission, a task for which 
the Government traflic management agencies are neither qualified 
nor authorized to perform (R. 1312-1315). 

An important consideration here is that the Government as a 
shipper must pay the freight charges incurred on its shipments and 
is not im a position, therefore, to decide without bias what the rate 
should be.. Experience has shown that the Government does not give 
full cognizance to the factors considered by the Commission in deter- 
mining the reasonableness of a rate. The Government, for example, 
does not consider the effects of drastic rate reductions on other modes 
of transportation, it does not consider the effects of rate reductions on 
the trafic of commercial shippers, and it does not consider whether 
reduced rates are lower than necessary to meet competition. 

If section 22 were repealed, during the period of transition there 
would undoubtedly be some additional expense on the part of the 
Government agencies, but there is no way of estimating what the 
expense would be. In view of the resulting more efficient traffic man- 
agement, there is good reason to believe that the Government may be 
able to reduce its expenses (R. 1315-1317). 


SUPPLEMENTAL STATEMENT 


The total domestic freight transportation bill of the Department 
of Defense for the fiscal year of 1955 amounted to $537 million. Only 
a small percentage of this Department’s traffic moves under section 22 
rates. If this section is repealed, the traffic now moving under it 
would be moved under commodity rates in traiff form where justified. 
The Government would have little difficulty in securing commodity 
rates on the same basis as commerical shippers where these rates could 
be justified. If it is assumed that the percentage of military traffic, 
moving on section 22 rates, is 20 percent of the total freight charges 
paid by the Department. of Defense, the percentage would amount to 
approximately $197 million. Assuming further that section 22 rates 
are approximately 20 percent below going commercial rates on. like 
commodities, the repeal of section 22 would result in an additional cost 
of only $21 million. Much, if not all of this figure could be decreased 
by the savings in the enormous administrative burden the Depart- 
ment of Defense must now incur in handling section 22 rates. Since 
the Department of Defense admittedly is the largest single Govern- 
ment Sine of transportation, it is not understood how the Gov- 
ernment can suggest that the taxpayers would incur additional costs 
of anywhere from a half to three-quarters of a billion dollars, espe- 
cially since witnesses for the Department of Defense and General 
Services Administration have stated that the preponderance of their 
traffic today moves under established tariff rates (R. 1317-1318). 


85548—57——-14 
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OFFICE OF THE POSTMASTER GENERAL 
(Maurice H. Stans) 


Limited use is made by this Department of authority to ship mail 
at freight rates. This bill does not affect the existing authority for 
free transportation of postal agents and officers traveling on official 
business, or the authority of the Postmaster General to enter into con- 
tracts with railway common carriers for the transportation of mails. 

The Interstate Commerce Commission does not exercise control over 
rates for the transportation of mail by motor carriers or water car- 
riers, and this bill does not affect the Postmaster General’s authority 
to contract with such carriers. 

It is not believed that the enactment of this legislation would have 
any appreciable effect upon the revenues or expenditures of this De- 
partment. No objection is interposed to the enactment of this legis- 
lation (R. 26-27). 


TRANSPORTATION ASSOCIATION OF AMERICA 
(George P. Baker) 


The association recommends repeal of those provisions of section 
22 and related provisions in parts II, III, and IV of the Interstate 
Commerce Act permitting carriage of Government passengers and 
property free or at reduced rates, It is not believed that there is any 
reason why the Government as a shipper should have special treat- 
ment over private shippers. Nor is it believed that as a matter of 
public policy the Government and carriers should be permitted to 
cause instability of the rate structure by negotiating with carriers 
unpublished rates which can adversely affect private enterprise. 

There appears little doubt that in many instances low Government 
rates require higher rates to private industry than would otherwise 
be necessary (R. 361). 

It would be preferable to adopt legislation such as H. R. 525, 
calling for outright repeal of special reduced-rate privileges to the 
Government, with a proviso for exemptions from rate publishing rules 
and regulations for security reasons. As to the addition to section 
15a, the association takes no position on exempting special Government 
rates from the suspension and section 4 provisions, or on allowing such 
rates to be made retroactive. It is agreed that Government rates can 
be exempted from tariff requirements for security reasons {R. 352). 


Additional comments 
H. R. 6141: 
American National Cattlemen’s Association, Lee J. Quasey 
(R. 1816). 
Burlington (Iowa) Shippers’ Association, Inc., F. L. Part- 
ridge (R. 783). 
National Live Stock Producers Association, and National Wool 
Growers’ Association, Lee J. Quasey (R. 1816). 
Sears, Roebuck & Co., John C, Allen (R. 1454). 
H. R. 525: 
A. E. Staley Manufacturing Co., T. C. Burwell (%. 1272). 
Air Transport Association of America, D. W. Markham (R. 
1669-1673). 
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American Merchant Marine Institute, Inc., Alvin Shapiro (R. 
1620). 

American Trucking Associations, Inc., James F. Pinkney (R. 
834-835). 

Grand Rapids (Mich.), Chamber of Commerce, C. E. Elerick 
(R. 1718). 

National Council of Farmer Cooperatives (R. 1691). 

Pacific American Steamship Association, Ralph B. Dewy (R. 
1001). 

Property Owners Committee, William N. Maddox (R. 1073- 
1074 


Reynolds Metals Co., L. E. Galaspie (R. 1673). 


XIV. Ovrsranvine Rate Orvers 


Provisions of Interstate Commerce Act 

Sections 15 (2), 221 (b), 315 (d), and 416 (c) of the Interstate 
Commerce Act provide that, except as otherwise provided in parts I, 
II, ITI, or IV of the act, all orders of the Commission, other than orders 
for the payment of money with respect to rail and water carriers, shall 
take effect within such reasonable time as the Commission may pre- 
scribe and shall continue in force until its further order, unless such 
orders are suspended or modified or set aside by the Commission, or 
suspended or set aside by a court of competent jurisdiction. 


Amendments proposed by H. R. 6141 and H. R. 6142 


Section 25 of H. R. 6141 and H. R. 6142 provides that outstanding 
effective orders shall not have any force and effect with respect to rates, 
fares, or charges filed 180 days after enactment of such bill. 


Purpose of amendments 


The purpose of the provisions is to make certain outstanding orders 
of the Commission inapplicable to rates, fares, or charges filed 180 
days after enactment of the bills. 


DEPARTMENT OF COMMERCE 


(Sinclair Weeks, Secretary) 
Testimony 

The proposed section 25 is intended to permit the proposed new rate- 
making policies and provisions to become operative without the 
necessity of first obtaining a modification of existing rate orders out- 
moded by the proposed new policy. ; 

The proposed section would not automatically wipe out any existing 
rate orders. It would only mean that, in the ordinary course of 
things, a newly published rate would be tested, if challenged, by the 
new provisions of the act, rather than by the terms and provisions of 
a rate order pronounced under earlier statutory policies. 

Orders rot findings of the Commission relating to section 2 or 3 
or other unchanged sections of the act, and orders and findings with 
respect to relationships of rates maintained in one territory in compari- 
son with another, are not to be affected. r 

Any existing order would be admissible in evidence in any complaint 
or suspension proceeding and given appropriate weight. — 
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The Interstate Commerce Commission in its coniment with respect 
to this feature of the proposed legislation expressed the opinion that 
the proposed section 25 would be drastic in its effects. 

In view of the foregoing, the Department cannot agree with this 
conclusion. The fact is that no carrier could depart in any respect 
from its existing tariffs, whether or not the subject of an existing 
order, without filing a new tariff, permitting the waiting period to 
elapse, and subjecting itself to attack by suspension or complaint. 

he important thing is to adopt some procedure which, as to changed 
policies, will permit the carriers promptly to operate in accordance 
with the changed policies and not require them to litigate existing rate 
orders out of existence on a case-by-case basis (pp. 1747, 1748). 


XV. MISCELLANEOUS 


Provisions of Interstate Commerce Act 


The last sentence of section 305 (c) of the act provides that differ- 
ences in the classifications, rates, fares, charges, rules, regulations, and 
practices of a water carrier in respect of water transportation from 
those in effect by a rail carrier with respect to rail transportation shall 
not be deemed to constitute unjust discrimination, prejudice, or dis- 
advantage, or an unfair or destructive competitive practice, within 
the meaning of any provision of the act. 


Amendments proposed by H. R. 6141 and H. R. 6142 

Section 15 (c) of H. R. 6141 and H. R. 6142 would strike out the last 
sentence of section 305 (c) of the act since the new section 15a (c)| 
which would be inserted in the act by section 8 of the bills provides, 
among other things, that differences in the classifications, rates, fares, 
charges, etc., as between different modes of transport, each with re- 
spect to its own type of service, shall not be deemed to constitute 
unjust discrimination, undue or unreasonable prejudice or disadvan- 
tage, or an unlawful practice within the meaning of any provision of 
the act so long as such classifications, rates, fares, charges, etc., do not 
result in less than reasonable minimum charges. 


Purpose of amendments 


The purpose of the amendments is to extend to all modes of trans- 
port the principle now applicable only to water carriers under the 
sentence which 1s being stricken. 


Testimony 
DEPARTMENT OF COMMERCE 


(Louis S. Rothschild, Under Secretary for Transportation) 


Section 15a (3) as proposed would give legislative recognition to 
the actual fact that differences do exist as between various modes of 
transportation. ‘The new provisions would extend to other forms of 
transportation the same rule now applied in section 305 (c) to water 
carriers alone. Enactment of this provision would equalize the regu- 
latory relationship as between various modes of transportation to the 
end that advantages inherent to the particular modes of transport are 
not blocked by regulatory inhibitions (R, 181). 
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Opponents 


AMERICAN BARGE LINES, INC.; COMMERCIAL BARGE LINES, INC.; 
COMMERCIAL TRANSPORT CORP., INC.; UNION BARGE LINE CORP. 


(J. Haden Alldredge) 


Section 25 would place the power in the hands of the carriers to 
nullify, by the mere filing of revised tariffs, all prior decisions of 
the Commission—many of which have been reviewed and upheld by 
the court—respecting rates, fares, or charges. The decisions in ICC 
dockets 28300 and 28310, particularly, which were obtained after 
great effort and long delay, would undoubtedly be destroyed in 
comparatively short order. With the limitations proposed to be 
put on the power of the Interstate Commerce Commission to pre- 
scribe the measure of rates and charges for the future, none of the 
oe ee and orders could be reinstated exactly as they were 
(R. 1701). 


AMERICAN SHORT LINE RAILROAD ASSOCIATION 
(J. M. Hood) 


Statutory repeal of outstanding rate orders could and probably 
would precipitate a long period of confusion and much litigation. 
The Commission should continue to determine what outstanding 
orders should be canceled or modified, and it should not be done by 
Congress in a wholesale manner (R. 892). 


INTERSTATE COMMERCE COMMISSION 
(Anthony F. Arpaia) 


The proposal that outstanding orders shall have no effect after 
180 days from the effective date of the bill, and that all outstanding 
orders would automatically expire upon the publication and filing 
of such rates as carriers might choose to establish in lieu of those 
required by existing orders, would have drastic effects. The Com- 
mission presently makes a continuous check with a view to vacating 
obsolete orders. To enact the proposal would cause more litigation, 
and enable carriers to disrupt rate systems established through ex- 
haustive proceedings. The present system was arrived at in the 
light of facts presented to the Commission by railroads, shippers, 
and others, in the expectation that the result would have some degree 
of permanence. The legislative policy of Congress has been one of 
reluctance to pass laws having retroactive effect in the absence of 
strong reasons therefor. The Commission opposes enactment of this 
proposal (R. 283-284). 


NATIONAL COAL ASSOCIATION 
(F. F. Estes) 


Tf section 25 is enacted, then 6 months later every rate order of the 
ICC issued since its inception, that is now outstanding, and the issu- 
ance of which involved long and tedious hearings and litigation, would 
be nullified. Such a revolutionary and vitiating provision should cer- 
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tainly be most carefully considered and evaluated before approved by 
this committee or the Congress (R. 877). 


NORTH DAKOTA PUBLIC SERVICE COMMISSION 


(John M. Agrey) 


This proposal would cancel many ICC orders issued in cases which 
are very important to those who prosecuted them. It would in large 
part vacate the orders in the case where a uniform level of class rates 
was prescribed throughout the country east of the Rocky Mountains. 
The proposal should be defeated entirely. Carriers and other ag- 
grieved parties may petition for reconsideration or file a complaint. 
Orders should be vacated only after everyone has had an opportunity 
to be heard (R. 798). 


OSCAR MAYER & CO., RATH PACKING ©0O., GEORGE A. HORMEL & CO.,, 
JOHN MORRELL & CO. 


(Warren H. Wagner) 


The proposal that all outstanding rate orders would be ineffective 
6 months after enactment contemplates the complete destruction of 
what has gone before, after long and expensive litigation. It took 
Oscar Mayer & Co., 16 years and 4 formal cases to get its carload rates 
lined up with Chicago and the Mississippi River. If outstanding 
orders are to be canceled, of what value will be an order issued here- 
after? (R. 1798.) 


PROPERTY OWNERS COMMITTEE 
(William N. Maddox) 


This proposal would void, 180 days after its enactment, all outstand- 
ing rate orders of the Commission prescribing minimum or maximum 
rates, for all modes of transportation. To set aside all these orders of 
the Commission upon a given day would result in a rash of litigation 
and widespread disruption in these longstanding adjustments. The 
instability resulting from the cancellation of the outstanding rate 
orders of the Commission would be contrary to the public interest 
(R. 1074). 


Additional opponents 
Fargo (N. Dak.) Chamber of Commerce, J. I. Finsness (R. 1000). 
E iris) Rapids (Mich.) Chamber of Commerce, C. E. Elerick 
Intercoastal Steamship Freight Association, Harry S. Brown 
(R. 1053). 
WESTERN FREIGHT ASSOCIATION 


(Carl EB. Anderson) 


H. R. 9177 was introduced by Congressman Hinshaw, at the witness’ 
request. It proposes to amend section 405 of part IV of the Interstate 
Commerce Act (which requires forwarders to publish rates from and 
to all “points between which property will be transported”) by strik- 
ing out the period after the final word “consignee,” substituting a 
colon, and adding: 
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Provided, That nothing in this part shall be construed as requiring any freight 
forwarder to publish tariffs stating rates to or from points at which the 
forwarder has no agent, 

Such an amendment would not relax the requirement which is placed 
upon every freight forwarder by section 404, “to provide and furnish, 
upon reasonable request therefor, the service subject to this part 
covered by its permit”—that is, to serve its authorized territory ade- 

uately. The obligation would still remain upon it to find agents 
through which to give service wherever possible, but it would be 
relieved of the duty (if such duty now exists) of publishing rates to 
and from points ei it has no agent and can find none (R. 1428). 

There ensued a description of the witness’ method of operating, 
difficulties encountered in ratemaking procedure, and a proposal that 
the entire part IV of the act be repealed. A rebuttal statement on 
behalf of the Freight Forwarders Institute followed (R. 1429-1443). 


INTERSTATE COMMERCE COMMISSION 
(Anthony F. Arpaia) 


H. R. 9177 would amend section 405 (a), by adding a proviso to 
that subsection to the effect that a forwarder shall not be required 
to publish tariffs stating rates and charges to and from points or 
places at which the forwarder has no agent. A forwarder could not 
very well provide service, which it has a duty to perform upon reason- 
able request as specified in section 404 of the act, unless it has on file 
with the Commission tariffs containing rates and charges for the 
service. 

Section 405 (e) prohibits a forwarder from engaging in service 
subject to the act unless the rates and charges for such service have 
been filed and published. Section 405 (a) requires 30 days’ notice 
for the establishment of rates and charges. 

A forwarder could curtail or extend its service at will within the 
scope of its operating authority under this proposal merely by discon- 
tinuing or creating an agency despite its statutory duty to perform 
such service upon reasonable request. Shippers could never be certain 
as to the service available, and prejudices and preferences would 
result. There is also a question as to what is intended by the term 
“agent.” Forwarders do not as a rule use their own employees as 
agents except possibly at certain assembling or breakbulk points. 

ey usually serve offline points through the use of motor carriers, 
which sometimes do not themselves maintain an agent at such points. 

It is not believed that the enactment of H. R. 9177 would be in the 
public interest (R. 288-289). 


NATIONAL INDUSTRIAL TRAFFIC LEAGUE 
(William H. Ott) 


The proposal to relieve freight forwarders of the requirement of 
publishing rates and charges to points at which a forwarder has no 
agent, is opposed. Section 410 requires the holding of an operating 
permit, and section 404 (a) requires the performance of service within 
the scope of the permit and the establishment of rates and charges for 
the service. The proposal is inconsistent with these requirements. 
In the absence of publication shippers and receivers would have no 
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way of knowing where forwarder service was available or at what 
price. The practical effect of nonpublication would be the discon- 
tinuance of service as to the points involved. Other transportation 
agencies make arrangements for service to and from nonagency points 
at known charges on file with the Commission (R. 941-942). 


BROTHERHOOD OF RAILWAY CLERKS 
(Carl H. Bier) 


H. R. 9548 is designed to permit freight forwarders to participate 
in piggyback operations. The people who work in the industry see 
no reason why forwarders should not have the same privilege as truck- 
lines have in this respect. Forwarders, who are the best qualified 
to take the full advantages of the service available to the public, are 
prevented from doing so by a technicality which the bill would remove. 

In operation, railroads handle their own freight (normally moving 
in boxcars) in trailers on flatcars, or haul the trailers of motor carriers 
at lower costs and for lower rates. Forwarders must operate under 
the first method, although they perform all other services in connection 
with the shipment. It is understood that motor carriers can move 
their trailers at 40 percent of the tariff rates. What they are doing 
under joint arrangements with railroads is exactly what forwarders 
have always done (R. 1465-1466). 


FREIGHT FORWARDERS INSTITUTE 


(Giles Morrow) 


With respect to H. R. 9548, its enactment is necessary because there 
is now no practical basis on which freight forwarders can legally 
utilize piggyback service, and because the motor carriers who compete 
with forwarders for traffic already are authorized to use the service 
on a contractual basis. The motor carriers not only are using piggy- 
back service in a manner denied to forwarders, but through the medium 
of piggyback, are condueting operations that cannot be distinguished 
in any detail from freight forwarder operations, and thus are in- 
vading the field of activity of freight forwarders. The price differ- 
ential between the published tariff rates of the railroads and their 
contract rates with motor carriers covering piggyback service is one 
of the main reasons why freight forwarders are effectively barred 
from using the service at the present time (R. 1158-1160). 

The Freight Forwarders Institute has urged the Interstate Com- 
merce Commission to be guided by certain principles which the Insti- 
tute considers basic. Among these princi Tes were: (1) That freight 
forwarders should be afforded substantially like and equal treatment 
with other common carriers who might be authorized to utilize rail 
piggyback service, and (2) that no other types of carriers should be 
permitted to invade the field of freight forwarding under the guise 
of a piggyback operation. 

The Commission’s decision in Movement of Highway Trailers by 
Rail (293 I. C. C. 93) ran counter to the two principles urged by the 
institute. The decision established in general the propositions that a 
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railroad and motor carrier may fix “through routes and joint rates” 
covering piggy-back service, but that a railroad and freight forwarder 
may not do so; that “substituted rail-for-motor service” is in fact a 
“joint” service as to which joint rates may be established; and that 
freight forwarders may utilize piggy-back service only on the basis 
of such rates as the railroads may publish for application to the trafic 
of the general public (R. 1160-1163). 

Freight forwarders are exclusively carriers of less-truckload and 
less-carload freight, and motor carriers are their primary competitors. 
It is obvious that if a motor carrier is permitted to operate exactly as 
a freight forwarder, but at a much lower underlying cost, he can 
undercut the forwarder rates to the extent necessary to attract the 
traflic. The effect of the Commission’s position is therefore to freeze 
freight forwarders out of the piggy-back field and at the same time 
to permit motor carriers to operate freight-forwarders service under 
arrangements that are not open to the freight-forwarding industry 
(R. 1163). 

The facts show conclusively that there is a practical need and an 
economic necessity for this bill, and that it is necessary to remove 
discrimination among carriers. Despite the clear legal precedent for 
the bill, those who oppose it revive the old argument that the status of 
forwarders is inconsistent with giving them rights to make contracts 
with railroads for piggy-bank service. Each time the argument has 
been made before committees of Congress, it has been repudiated. 
The argument that the proposal would cause discrimination against 
shippers, premised on the erroneous assumptions that forwarders are 
shippers in their relations with other carriers and that they are com- 
petitive with shippers, was answered emphatically by congressional 
committees in approving legislation to permit contracts with motor 
carriers (R. 1166-1169). 

The Commission has changed its mind and now opposes the bill on 
the ground that forwarders “may” use their volume of traffic to induce 
railroads to enter into contracts at rates so low that they “may” cost a 
burden on other traffic. There is no evidence that this has happened 
in connection with motor-carrier contracts. 

In considering the companion bill, S. 3366, the Commission pro- 
posed as a substitute a rewriting of section 409 to convert it into a rate 
section, instead of authorizing contracts in the nature of divisions. 
The Commission now has, under section 409, substantially the same 
powers and duties with regard to contracts between forwarders and 
motor carriers as it has with respect to divisions between any other 
types of carriers. Under the bill the Commission would also have 
those same powers with regard to contracts between forwarders and 
railroads as to piggy-back service. Since the subject matter is the 
same (relationships and charges as between common carriers), there 
is no reason for the Commission’s request of additional safeguards and 
powers where forwarders are concerned. If the Commission, in spite 
of the terms of the law, continues to regard contracts between for- 
warders and other carriers as though they were rates applicable 
between carriers and shippers, the purpose of the law cannot be 
achieved (R. 1169-1172). 
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AIRCRAFT INDUSTRIES ASSOCIATION 
(Harry R. Brashear) 


H. R. 9548 would permit forwarders to negotiate with the railroads 
for reducer rates to apply on forwarder shipments loaded in or on 
trailers or other containers. The forwarder’s prime objective in this 
bill is to secure for themselves substantially reduced charges on their 
rail shipments. Any substantial reduction in charges thus secured 
must be made up by an increase in the transportation charges imposed 
on all freight which the association’s members must pay directly to 
the common carriers performing service for them. Also the reduc- 
tions sought will create unjust discrimination and undue preference. 
In the accumulation of small shipments into carload consignments, the 
forwarder performs the same service as do two or more shippers who 
agree among themselves to consolidate their shipments into carloads. 
This situation determines the necessity for no lower rates to forwarders 
than to shippers, and this has been the fundamental objective of Con- 
gress in the enactment of part IV of the Interstate Commerce Act 
(R. 1323-1324). 


AMERICAN TRUCKING ASSOCIATIONS, INC. 
(F. G. Freund) 


Following hearings in 1950, the freight forwarders obtained author- 
ity to contract with motor carriers for line-haul rates over the opposi- 
tion of the association. Those contracts are still regarded as secret 
rate agreements. The section of the act authorizing them has proven 
to be weak and completely ineffective, and no section in part IV is 


subject to so much criticism. 

Enactment of H. R. 9548 would place the forwarder in a position 
to engage in truckload business in complete competition with motor 
carriers and railroads without the necessity of obtaining operating 
authority. There is a distinction between forwarders contracting 
with railroads, and motor carriers doing the same thing. The act 
permits motor carriers and railroads to enter into joint rates; a for- 
warder is merely a shipper in relation to an underlying carrier. Motor 
carriers and railroads fa operating authority to perform physical 
operations, and they have been conducting trailer-on-flat-car service 
since 1932. 

There is a present concentration of forwarder business in four com- 
a Passage of H. R. 9548 would be a virtual guaranty that the 

ig will become even bigger and the small, smaller and fewer. In- 
stead, the Commission’s suggestion 30, in its 69th Annual Report, 
should be followed (R. 815-816). 


EASTERN RAILROADS 
(Fred Carpi) 


H. R. 9548, a proposal to amend section 409 to authorize forwarders 
to contract with railroads for piggy-back service, is sought to be justi- 
fied on the principal ground that motor common carrier may enter 
into joint rates with railroads providing piggy-back service, and that 
unless freight forwarders are given the right to contract with railroads 
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for such service, the forwarders may be put at a competitive disad- 
vantage. Actually there are only a few railroads which presently have 
any joint rates with motor carriers covering piggy-back service, and 
each has only a limited number of these joint-service arrangements. 
The bulk of the freight which moves under the arrangements with 
the Pennsylvania Railroad entails line-haul motor service at one or 
both ends of the rail haul, and consists largely of heavy or volume ship- 
ments as distinguished from the smaller shipments of merchandise 
which move in the less-carload or less-truckload services of railroads 
and motor carriers or in freight-forwarder service. Of course, for- 
warders may ship their freight in such joint motor-rail service where 
maintained (R. 1206). 

The history of section 409 shows clearly that the exception granted 
forwarders to obtain certain motor carrier transportation at agreed 
rates was merely to legalize, with some safeguards, a situation which 
had obtained for a considerable period of years in respect of assem- 
bling and distribution service, and that there was no intent in enacting 
the 1950 amendment to allow the extension of such a practice to the 
oe ae which forwarders purchase from railroads. 

H. R. 9548 presents the question whether forwarders should be per- 
mitted to buy all of their rail transportation at contract rates because, 
under the proposed amendment, a forwarder could direct into piggy- 
back service freight which it is now shipping in cars. In making its 
decision on this question the Congress should consider the following 
matters (R. 1210-1211) : 


1. Forwarders have not heretofore been permitted to obtain 
rail transportation at unpublished agreed or contract rates. 

2. To permit them to do so would give the forwarders a power- 
ful weapon to force railroads to grant them rates which would not 
be fully compensatory. 

3. Such subnormal rates would divert needed revenues from the 
actual carriers which serve all shippers large and small, to the 
advantage of the freight forwarders’ selective service, available 
only to a limited portion of the shipping and receiving public. 

4, The measure of Commission control over the contract rates 
pevaaeed would be wholly pocorn to enable it to prevent the 

orwarders from taking undue advantage of the railroads. The 

proposed control is similar to that now provided in the case of 
contracts with motor carriers, which the Commission in its 69th 
annual report to Congress has found insufficient. 


The principal answers to the freight forwarders’ argument for 
H. R. 9548 may be summarized as follows (R. 1211-1212) : 


1. Freight forwarders and motor common carriers are not com- 
parable types of aT ae agencies. Motor carriers, like rail- 
roads, provide actual physical carriage and supply the necessary 
facilities therefor. Moreover their operating routes are fixed 
as to location. Ownership or control of the facilities for physical 
poe Bi by freight forwarders is not essential to their operation, 
and they customarily provide little physical transportation 
service. Also they can shift their operations to different routes 
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as they wish. There is, therefore, no such similarity in their situa- 
tions as to require an identity or similarity of treatment. This 
is doubtless the basic reason why Congress authorized joint rates 
between railroads and motor carriers but not with forwarders. 

2. The relation between railroads and motor carriers in the 
piggyback operation is that of connecting carriers participating 
in joint rates. A freight forwarder, not being a physical carrier, 
cannot be said to connect with a physical carrier, and cannot 
properly be a participant in joint carriage under a joint rate. 

3. The law does not authorize joint rates between railroads and 
forwarders; hence there could not be any improper preference 
of motor carriers by a railroad in establishing joint rates with a 
motor carrier but not with a forwarder. 

4. In making joint rates with motor carriers and in accepting 
divisions thereof, railroads do not influence the routing of traffic 
by the persons entitled to specify the routing, in this case the 
patrons of the motor carriers. Competition as between the rail- 
roads and the motor carriers for the traffic of such patrons remains 
on the basis of the published tariff rates of the two types of car- 
riers, and this is true whether motor carriers use piggyback service 
or not. But if contract rates were to be authorized between rail- 
roads and forwarders such contract rates would immediately in- 
fluence the routing of the traffic because accorded to an agency 
bearing a shipper relation to the railroad. The patron of a 
freight forwarder has no right to specify routing. It is of the 
essence of the operations of freight forwarders that they shall 
have the right to determine the routing of the traffic entrusted to 
them. As a result, such contract rates become an unpublished 
cost element to the real shipper—the freight forwarder—and 
directly affect the competition between the railroads and the 
freight forwarder for the business of the patron. 


The contention that since freight forwarders were denominated 
common carriers by the amendment of 1950 they should be entitled to 
make joint rates or contract rates with rail, motor, or water common 
carriers, overlooks important facts (R. 1212-1213) : 

1. In describing a freight forwarder as a person which “holds 
itself out to the general public as a common carrier,” the act merely 
confirmed the fact that such forwarders have always borne a 
common-carrier relationship to their own shippers; it did not 
make freight forwarders common carriers in their relation to the 
railroads. 

2. There is no sound basis for joint rates between forwarders 
and the other carriers because joint rates contemplate participa- 
tion of physical carriers in ee joint service to shippers. 

3. Even if forwarders were regarded as common carriers in 
their relation to carriers furnishing physical transportation serv- 
ice, this would not support their request for the right to contract 
with railroads for such service. For example, a railroad is not 
entitled to make contracts with another railroad or a motor carrier 
to reach a destination beyond its line to accomplish transportation 
in its own sole name. 
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INTERSTATE COMMERCE COMMISSION 


(Anthony F. Arpaia) 


H. R. 9548 would amend section 409 to authorize contracts between 
freight forwarders and railroads for the movement of trailers on 
flatcars at less than rail tariff rates. Freight forwarder operations 
initially were confined almost exclusively to service between concen- 
tration and break-bulk points, and consolidated shipments were moved 
in full carloads by rail carriers, with the profit from such operations 
determined by the margin between the established less-than-carload 
rate and the carload rate. About 30 years ago, forwarders began 
employing motor common carriers to gather and distribute shipments 
in wider areas surrounding their concentration and break-bulk points. 
The forwarder made contracts with motor carriers for such services 
at less than the general charges, and under present section 409 they 
are authorized to continue such arrangements, except that for line 
hauls of 450 highway miles or more, the contracts may not be for less 
than the established rates (R. 289). 

Some railroads have joined with motor carriers in the substituted- 
service plan and have entered into arrangements with motor carriers, 
whereby the railroads receive for their trailer-on-flatcar services com- 
pensation sometimes called divisions, which is less than their own 
tariff rates. As a result of this competition forwarders may be com- 

lled to confine future service to areas close to concentration and 
sreak-bulk points. Motor carriers act in the capacity of forwarders or 
shippers when they assemble the traffic tendered by individual ship- 
pers into carload lots for rail transportation. 

Forwarders would be able to operate more efliciently under such 


proposed contracts, and thus compete with motor carriers on a 
national scale. The amendment may not be in the best interest of 
transportation as a whole. The tremendous volume of traffic con- 
trolled by the freight forwarders may be used by them to induce 
railroads to enter into contracts with freight forwarders at rates so 
low that they may cast a burden on other traffic. The Commission is 
not prepared at this time, however, to srerme the objective of the 


proposal, but believes that certain safeguards should be included. It 
is recommended that language similar to recommendation No. 30 con- 
tained in our 69th annual report, page 137, and for the same reasons, 
be incorporated in any amendment of section 409. This would (1) 
place the burden of proof on the parties to the contract, (2) prohibit 
such contracts at compensation lower than the motor carrier’s tariff 
rates in all cases where the line-haul transportation is for a total dis- 
tance of 450 miles or more, and (3) provide penalties for acceptance 
or receipt of any rebate, etc., from the transportation of property at 
compensation less than that specified in such contract. tool experi- 
ence with 409 (b) of the act has disclosed some defects, the most 
important of which is the failure to place the burden of proof on the 
makers of such contracts. Section 409 (a) now prohibits such con- 
tracts at compensation lower than the motor carrier’s tariff rates 
where the line-haul transportation “in truckload lots” is for a total 
distance of 450 miles or more. The recommended amendment would 
prevent circumvention of such prohibition (by use of contract rates 
not subject to specified minimum weights), by eliminating the term 
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“truckload lots” and making the prohibition applicable to all cases 
where the line-haul distance is 450 miles or more. A penalty provi- 
sion should be added since there appears to be some question as to 
whether or not the enforcement provisions of parts II and IV of the 
act cover this situation. 

It is also recommended that the bill be amended to include a require- 
ment that the contracts of forwarders with railroads and motor car- 
riers be filed with the Commission on not less than 30 days’ notice, the 
same as now required of tariffs, and that the Commission be given 
power to suspend and investigate these contracts. 

Section 409 (a) provides that the terms, conditions, and compensa- 
tion under contracts between forwarders and motor carriers shall not 
unduly prefer or prejudice any other freight forwarder. A similar 
provision should be inserted in the corresponding provision of the bill 
since it is doubtful whether section 404 (c) of the act would apply to 
the terms, and so forth, set forth in contracts between freight for- 
warders and railroads. 

The phrase “other containers” in the bill could be construed as con- 
tamers of any size or description, including those loaded in boxcars 
or any other type of car. This provision would appear to go beyond 
the transportation contemplated by the bill according to its title 
namely, trailers on flatcars. If it is intended that the application o 
the proposed measure shall be confined to the movement of freight in 
trailers or other similar containers, on flatcars, the bill should be 
amended to clearly so indicate (R. 291). 


MEMPHIS FREIGHT BUREAU 
(C. A. Mitchell) 


With reference to the statement of witness Morrow for the Freight 
Forwarders Institute that forwarders’ operating ratio averages better 
than 98 percent, based on Commission statistics for 1954 and 1955 
the respective operating ratios were 95 and 92.6 percent. Forwarders 
make high returns on their fixed investment. The net 1954 income 
after taxes represented 73.9 percent of net fixed investment and the 
1955 net income represented 94.8 percent of the 1954 net fixed invest- 
ment (R. 1263). 


NATIONAL INDUSTRIAL TRAFFIC LEAGUE 
(William H. Ott) 


The proposal to permit forwarders to contract with rail carriers 
regarding compensation for line-haul carriage of freight loaded in 
or on trailers or other containers would extend to rail shipments the 
same freedom of contract now authorized with respect to motor ship- 
ments, but without limitation as to shipments moving 450 miles or 


more. Also, the wide open language of “containers” may put all rail 


forwarder traffic on a contract basis. 

Such a contract basis is contrary to the scheme of for-hire carrier 
regulation. The national policy cannot be furthered by permitting 
one agency to obtain another agency’s service unless the tariff rates are 
open to all who use the latter’s service. 
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The stake is much larger in the case of rail than of motor contracts. 
Of $290 million paid by class A forwarders in 1953 for line-haul trans- 
portation, $201 million was paid to railroads. The spread between 
the tariff rate and a contract rate in the case of motor carriers is 
comparatively small. 

In the case of rails, with a much wider spread between out-of- 
pocket cost and fully allocated cost, the pressure of traffic necessity 
may induce them to go very much below published tariff rates to their 
own and to rail patrons’ detriment. 

All of the advantages of trailer-on-flatcar service can be made avail- 
able to forwarders by proper tariff publication. No statutory change 
is needed (R. 947-950). 


NEW ENGLAND MOTOR COMMON CARRIERS (VARIOUS) 
(Francis E. Barrett, Jr.) 


Freight forwarders employ rail, water, and motor carriers to per- 
form their transportation service, receiving as compensation for their 
services the difference between the less-than-truckload rate charged 
and the truckload or carload rate paid the common carriers for their 
services. The proposal of H. R. 9548 to permit freight forwarders 
to bargain and contract for the rates to be paid common carriers for 
the transportation service rendered, would permit them to bid one 
carrier against the other, to the detriment of the transportation in- 
dustry (R. 519-520). 


SEARS, ROEBUCK & CO. 
(John C. Allen) 


H. R. 9548 is an expansion of the theory that a freight forwarder 
is a common carrier in relation to the underlying carriers. Any leg- 
islation which attempts to grant forwarders further privileges of an 
actual carrier, is not conducive to a sound transportation system. If 
forwarders are permitted to make contracts with railroads for piggy- 
back service, it will invite an extension to traffic in freight cars. “The 
Commission regards present restrictions in section 409 concerning for- 
warder-motor common-carrier contracts as inadequate. The bill con- 
tains none of those restrictions. Permitting forwarder-rail contracts 
will not produce lower rates or better service, but will place the former 
in a position to control traffic (R. 1457-1458). 


SOUTHERN TRAFFIC LEAGUE 


(C. B. Culpepper) 


H. R. 9548 makes no provision for the filing of contracts made with 
railroads, and is so broad in its reference to containers that even 
wooden boxes could be loaded in boxcars. It does not stipulate that 
movements shall be in carloads. Any size shipment could be loaded 
in any size container, under agreements to transport on secret rates. 
This legislation would contribute to the breakdown of orderly regu- 
Jation of relationship between the various forms (R. 1231). 

(A substantially similar statement was presented by the witness 
on behalf of the Atlanta Freight Bureau (R. 1238).) 
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Additional opponents 
H. R. 9548: i : 
National Retail Dry Goods Association, Robert H. Smith (R. 
1008). 
Traffic Managers Conference of Southern California, L. C. 
Wolfe (R. 1002). 


FREIGHT FORWARDERS INSTITUTE 


(Giles Morrow) 


H. R. 9771 is designed to correct a discriminatory provision of the 
present law with regard to relationships between freight forwarders 
and other common carriers. The Commission under the bill could 
approve the purchase by a forwarder of a carrier of another type, 
provided it should find that such acquisition would be consistent with 
the public interest. The Commission is given power to impose upon 
the transaction such terms and conditions as it may find just and 
reasonable. 

The bill would remove discrimination and provide simple equity. 
The opposition condemns on the one hand what it condones on the 
other, under the same misconception about the status of freight for- 
warders as was considered in connection with H. R. 9548. The Com- 
mission fears that permitting forwarders to acquire control of other 
carriers would open the way for discriminations. A number of motor 
carriers, water carriers, and railroads now own and operate forwarders. 
Opportunities for discrimination are present to the same degree where 
another carrier owns a forwarder, as in the reverse situation (R. 
1180-1182). 

AIRCRAFT INDUSTRIES ASSOCIATION 


(Harry B. Brashear) 


H. R. 9771 would amend section 411 (a) of the Interstate Commerce 
Act by permitting forwarders to acquire common carriers. By con- 
trolling the policy of a motor carrier which transports a large for- 
warder tonnage, a forwarder-owner by such control would create a 
most undesirable situation, one which Congress definitely intended 
to prohibit (R. 1324). 


AMERICAN TRUCKING ASSOCIATIONS, INC, 
(John V. Lawrence) 


The industry opposes the bill which would permit freight forwarders 
to acquire control of common carriers subject to parts I, II, and III 
of the Interstate Commerce Act. Congress has historically followed 
the policy of prohibiting common control of competing forms of trans- 
portation, which would ultimately lessen competition and create a 
monopolistic giant. If any amendment is needed, it should move in 
the opposite direction and require divestment and prohibition of 
mutual control by either forwarders or carriers (R. 810-813). 
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EASTERN RAILROADS 
(Fred Carpi) 


H. R. 9771, a proposal to amend section 411 to permit a freight for- 
warder to acquire control of a common carrier under parts I, IT, or ITI 
of the act would reverse the present express prohibition and permit 
such acquisition if the Commission finds it to be consistent with the 
public interest. Undoubtedly the present prohibition stems from the 
conviction that if a freight forwarder were to acquire a carrier whose 
services it could use, it could so dominate that carrier in respect of its 
rates for the handling of the forwarder traffic as to force competing 
carriers to make equally low rates for the benefit of the forwarders. 
The present prohibition is basically sound and desirable to protect 
against the possibility of use of a carrier by a forwarder to gain im- 
proper rate advantages over other carriers and competitors. 

If, however, there were to be any relaxation of the present pro- 
hibition, the safeguards in H. R. 9771 would not be sufficient. In such 
an event it would seem to be necessary to include restrictions similar 
to those contained in the Panama Canal Act, and, in addition, to 
forbid absolutely the use of the services of such carrier by the freight 
forwarder in the rendition of its service subject to part IV of the act 
(R. 1217). 

INTERSTATE COMMERCE COMMISSION 


(Anthony F. Arpaia) 


H. R. 9771 would remove the prohibition in 411 (a), which makes it 
unlawful for a freight forwarder, to acquire control of a carrier 
subject to part I, II, or I1I of the act, subject to the approval of the 
Commission after reasonable opportunity for interested parties to be 
heard. 

Chairman Joseph B. Eastman stated in a letter dated March 12, 
1941, to Senator Burton K. Wheeler that— 

The conclusion that the public interest requires that the forwarder be an agency 
independent of carrier control is reinforced by the finding made in Freight For- 
warder Investigation (229 1. ©. C. 201), that the control and domination of 


certain large forwarders by railroad companies resulted in violations of the 
act. 


He also stated that— 


The same considerations which preclude carrier control of forwarders also pre- 
clude forwarder control of carriers. 

Congress failed to adopt Chairman Eastman’s suggestion that carriers 
subject to part I, II, or III be prohibited from having or acquiring 
control of freight forwarders. Congress was impressed apparently 
by the following considerations: (1) The two largest forwarding 
operations in the country were developed under railroad affiliation, 
and no service complaints had been made by the shipping public; (2) 
because of the universality of the service which railroads are required 
to perform, their control of forwarding operations would tend to be 
more universal and less discriminatory than forwarder service con- 
ducted by individual operators having narrower rights and obliga- 
tions; and (3) the investments abla by rail, motor, and water 
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carriers in transportation properties, etc., furnish a substandard incen- 
tive to provide and maintain for the public a permanent and stable 
service, and as a result their control of forwarding operations should 
be to insure to the public a greater permanency of service than if 
forwarding operations were only in the hands of those who have no 
real substantial investment. This reasoning obviously would not 
apply to forwarder control of carriers (R. 292-293). 

The basic considerations which governed Congress in passing sec- 
tion 411 (a) have not changed. To permit forwarders to acquire 
such control would open the way to opportunities for discrimination 
not only with respect to rates and charges, but also in respect of 
practices which would be difficult to control. 

The Commission regards the bill as contrary to the public interest. 
If it should receive favorable consideration, it. is suggested that in view 
of the broad language of the bill which would permit the acquisition 
of control “through stock ownership or otherwise,” consideration be 
given to amending the bill so as to incorporate therein the pertinent 
provisions of section 5 (2) of the Interstate Commerce Act, entitled 
“Combinations and Mergers of Carriers” (R. 293). 


NATIONAL INDUSTRIAL TRAFFIC LEAGUE 
(William H. Ott) 


The proposal to make it lawful for a forwarder to control one or 
more carriers under part I, II, or ITI of the act is in conflict with 
section 410 (h) which prohibits direct transportation operations by 
a forwarder, and is contrary to the original concept that forwarders 
should pay tariff rates published for all other shippers. While they 
have been successful in changing the latter with respect to motor rates, 
the 450-mile limitation on contract rates and the fact that the bulk 
of forwarder traffic moves over 450 miles, has preserved effective 
competition among rails and trucks, and between the two, for much 
forwarder traffic. If forwarders are permitted to acquire any sub- 
stantial number of direct carriers, open competition will be lost. 
They will no longer deal with each other at arm’s length. Traffic 
volume of the controlling forwarder may be diverted to the controlled 
carrier, and the control of routing would expand the forwarder’s 
economic influence (R. 950-951). 


NEW ENGLAND MOTOR COMMON CARRIERS (VARIOUS) 
(Francis E. Barrett, Jr.) 


The proposal of H. R. 9771 to permit the acquisition and control 
of motor carriers by freight forwarders, would place them in a posi- 
tion to dry up service at small communities, and, in conjunction with 
H. R. 9548, would enable them to drive down rates of existing car- 
riers. The motor-carrier industry in the New England area is pres- 
ently suffering financially. Passage of the two bills will result in 
the diversion of traffic and revenues from existing motor carriers. 
Congress should protect the interests of the public and not those of a 
specific group, as the freight forwarders (R. 521-522). 
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SEARS, ROEBUCK & CO. 
(John C, Allen) 


Ownership of another carrier by a freight forwarder, as proposed 
in H. R, 9771, is not per se objectionable, but it is feared that difficul- 
ties will develop unless it is explicitly provided that rates applicable 
to a forwarder using the service of an owned carrier will be available 
to all vom * moet consolidators, or other freight forwarders, under 
otherwise like conditions. It is doubted that ownership of a common 
carrier by a forwarder could exist without unduly restraining compe- 
tition (R. 1458-1459). 


SOUTHERN TRAFFIC LEAGUE 
(C, B. Culpepper) 


H. R. 9771 is illogically conceived. Freight forwarders, while hav- 
ing a technical common-carrier status, are nothing more than shippers 
in their relation to the transporting agencies. They now propose to 
further develop a monopoly in the transportation of small shipments 
of freight. If they controlled a railroad, they could determine that 
their plant would not permit the handling of shipper-association 
freight and could thereby hamper, and finally eliminate, the valuable 
type of service (R. 1231-1232). 

(A substantially similar statement was presented by the witness 
in behalf of the Atlanta Freight Bureau (R. 1239).) 


Additional opponents 
H. R. 9771: 
Bureau of the Budget, Percy Rappaport (R. 37). 
Traffic Managers Conference of Southern California, L. C. 
Wolfe (R. 1002). 


BROTHERHOOD OF RAILWAY CLERKS 


(Carl H. Bier) 


One of the controls which for many years has been imposed on 
common carriers is a. limitation on the number in the field. As a re- 
sult of the ease with which permits can be obtained, the number of 
forwarders in any given area has continued to increase, followed by 
curtailed service to many parts of the country and the displacement of 
employees. It is not in the public interest to grant licenses indis- 
criminately, and those provisions should be tightened up as soon as 
possible. The law does not now permit the Commission to rejeet an 
on because of adequate and efficient service already avail- 
able, and the available traffic is being sliced too thin (R. 1466-1467). 


FREIGHT FORWARDERS INSTITUTE 
(Giles Morrow) 


H. R. 9772 is proposed to amend section 410 of the present act, 
changing the requirements for obtaining freight-forwarder permits. 
In general, the standards required for obtaining freight-forwarder 
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operating rights are the same as those required under part IT of the act, 
governing the issuance of permits to contract carriers by motor vehicle. 
The bill would eliminate subsection (b) of section 410 which provides 
that the Commission shall not deny authority to engage in the pro- 
posed service solely on the ground that such service will be in compe- 
tition with service performed by any other freight forwarder. 

The Commission for some time has been recommending and advo- 
cating the changing of section 410 so as to require the obtaining of cer- 
tificates of public convenience and necessity by freight forwarders, in- 
stead of permits to engage in forwarder service. Freight forwarders 
have been regulated as common carriers, and are subjected to all of the 
restrictions and burdens normally imposed by regulation on common 
carriers. It is, therefore, both unjust and unrealistic to withhold from 
forwarders the normal protection from uneconomic and wasteful 
competition which regulation affords other carriers. Whatever the 
reasons may have been for initially adopting a “freedom of entry” 
policy with regard to freight forwarder operating rights, no reasons 
for such a policy exist today. The advantages and economies of 
freight forwarders’ service stem largely from the ability of the indus- 
try to concentrate and consolidate traffic. When the available traffic 
is dispersed among too many companies, there is an adverse effect upon 
the overall service and important economies are lost (R. 1186-1189). 


INTERSTATE COMMERCE COMMISSION 


(Anthony F. Arpaia) 


H. R. 9772 would amend section 410 by gine the requirements 
for obtaining a Sri forwarder permit. It would e 


liminate 410 (d), 
which restricts the Commission’s authority to deny an application, and 
redesignate the remaining subsections. The act of December 20, 1950, 
designated freight forwarders as common carriers. The Commission, 
in its 69th annual report recommended that since freight forwarders 
are classified as common carriers, they should be required to secure 
certificates of public convenience and necessity. The ease with which 
permits may be obtained under the present section 410 (d) could result 
in general impairment of the efficiency of forwarder service and harm 
the general public. While it appears that the elimination of section 
410 (d) is desirable so as to remove the restriction on the Commission’s 
authority to deny applications, it is believed that the act should be 
further amended so as to give effect to the aforementioned annual 
report recommendation. However, the Commission has no objection 
to enactment of H. R. 9772 (R. 293-294). 


WESTERN FREIGHT ASSOCIATION 
(Carl E. Anderson) 


The proposal to allow the Commission to consider whether a new 
forwarder service will be in competition with service already ex- 
isting is approved. There is a limit to the amount of business avail- 
able to forwarders anywhere, and the more forwarders there are in 
the field to divide the business the more difficult it becomes for any 
of them to give adequate service (R. 1425). 
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AIRCRAFT INDUSTRIES ASSOCIATION 


(Harry R. Brashear) 


H. R. 9772 would eliminate from the Interstate Commerce Act sec- 
tion 410 (d) which forbids the Commission to deny authority to enter 
into freight forwarder operations, solely on the ground that the pro- 
posed service would be competitive with existing freight forwarders. 
The objective of this bill is definitely and clearly opposed to the free 
enterprise principle (R. 1324). 


EASTERN RAILROADS 
(Fred Carpi) 


H. R. 9772, a proposal to eliminate section 410 (d) of the Inter- 
state Commerce Act must be viewed against the background of the 
original legislation embodied in part IV which, while recognizing 
that freight forwarders bore a common carrier responsibility to their 
own patrons, definitely regarded them as shippers in their relation 
to the common carriers whose services they employed at the published 
rates of such carriers. Forwarders also were treated in such original 
legislation as not entitled to any rate advantages over any other ship- 
per availing itself of such carrier services. Since freight forwarders 
were so regarded there was no reason to prevent any responsible per- 
son from engaging in the business. As they customarily provided no 
facilities of physical transportation on which the shipping public 
might be expected to pay a fair return, there was no reason to require 
a certificate of convenience and necessity as a prerequisite to their 
operation as in the case of railroads, or motor or water common 
carriers. 

Also reflected in the original legislation, was the fact that certain 
of the freight forwarders were controlled by or affiliated with certain 
railroads. Other railroads had not acquired forwarders, which had 
been held to be shippers. However, they desired the right to establish 
a forwarder if that should appear necessary or desirable. In this they 
were affected in part by the fact that freight forwarders, having the 
right of shippers to transfer their traffic to another railroad or trans- 
port agency, could deprive a railroad of a forwarder service previously 
maintained over its lines. 

In view of this situation the eastern railroads oppose this bill unless 
amended so as to fully preserve their present right freely to establish 
a new forwarder operation as now permitted by subsections (c) and 
(d) of section 410. This could be done by restricting the scope of sub- 
section (d) so as to apply only to common carriers subject to part I of 
the Interstate Commerce Act. 

The forwarder has the shipper’s advantage of being able at any time 
to withdraw its traffic from one carrier and to give it to another. 
Physical facilities provided by the railroad may cease to be used and 
the railroad be injured in its business. It is therefore of prime im- 
portance to the railroads that they shall not be denied opportunity to 
establish a new forwarder operation to fill the vacuum (R. 1214-1216). 
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MEMPHIS FREIGHT BUREAU 
(OC. A. Mitchell) 


With reference to the statement of witness Morrow for the Freight 
Forwarders Institute, in connection with this bill, that the 1955 ton- 
nage of freight forwarders was below that of 1943, it should be noted 
that 1943 was a peak wartime year when rails and trucks also handled 
more tonnage than in 1955. The earning sof forwarders in 1955 were 
more than double the earnings in 1943. Revenue in the former year 
increased 112.5 percent over 1943. In addition, since 1943, forwarders 
have greatly curtailed their short-haul services (R. 1262-1263). 


NATIONAL INDUSTRIAL TRAFFIC LEAGUE 
(William H. Ott) 


The proposed elimination of section 410 (d) would give the Com- 
mission authority to deny an application to operate as a forwarder 
solely on the ground that it would be in competition with another for- 
warder. Such a change would not be consistent with the position of 
forwarders under the act and should not be made. Because of the 
wide territorial coverage of the permits now in effect, it would be 
almost impossible to secure the issue of any new authority. 

The cake interest is best served by limited entry into the busi- 
ness of actual transportation ; contrariwise, it is best served by relative 
freedom of entry into business which acts as an intermediary between 
actual carriers and the shipping public. In 1953, 65 percent of the 
gross revenue of 61 class A forwarders was received by the 4 largest. 


This degree of concentration demonstrates the desirability of main- 
taining freedom of entry for new operators (R. 946-947). 


R. H. MACY & CO. 
(BE. J. Derenthal) 


H. R. 9772, eliminating section 410 (d) which prevents the denial 
of forwarder-operating authority solely on the basis of competition 
with existing services, is protested. Coupled with the proposal to 
restrict shippers associations, an association would not be in a position 
to apply for a permit as a forwarder to continue operations. 


(R. 1037). 
SEARS, ROPBUCK & CO. 


(John C. Allen) 


The effect of H. R. 9772 is to restrict entry into the freight-forward- 
ing field, contrary to the public interest. The Commission has said 
that overcrowding in the field could result from the ease with which 

rmits may be obtained, but it is not shown that it has actually 

appened. Statistics indicate a concentration of business in the 
hands of threecompanies. This bill is not consistent with the dynamic 
competition theory (R. 1457). 
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SOUTHERN TRAFFIC LEAGUE 


(C. B. Culpepper) 


H. R. 9772 would tend to preserve and increase the power of the 
so-called Big Three in the freight-fotwardile field. No new for- 
warder could get into business. Furthermore, when considered in 
connection with the proposal in the omnibus bills regarding shipper 
association, the bill would be the funeral march of the nonprofit 
cooperative shipper groups (R. 1232). 

(A substantially similar statement was presented by the witness 
on behalf of the Atlanta Freight Bureau (R. 1240-1241). 
Additional opponents 

H. R. 9772: 

Bureau of the Budget, Percy Rappaport (R. 38). 
Dal-Worth Shippers’ Association and Houston Merchant Ship- 
pers’ Association, Joe G. Fender (R. 1106). 
oa Retail Dry Goods Association, Robert H. Smith (R. 
1007). 


Traffic Managers Conference of Southern California, L. C. 
Wolfe (R. 1002). 


AMERICAN FEDERATION OF THE PHYSICALLY HANDICAPPED 
(Paul A. Strachan) 


Present laws respecting transportation of severely handicapped per- 
sons are unjust and discriminatory of the blind. About 275,000 blind 
ride at about half fare, but approximately 9 million severely handi- 


capped who should have equal claim to the benefit, do not. The 
Senate has passed the bill and if the House does also, it would be 
followed by petitions to agencies regulating common carriers urging 
their approval. 

The legislation is permissive, because past law started that way, 
and must be approved by the individual transporting agency. It is 
the purpose of the bill to include persons temporarily handicapped if 
they require an attendant (R. 1478-1480). 


(Marianne Yambor) 


The ultimate desire of every physically handicapped person is to 
attain independence. A step forward would be to extend to them the 
same privileges as are enjoyed by the blind under section 22 of the 
act. Often the severely handicapped are obliged to forego the con- 
veniences of travel by public conveyance because of double expense. 
Traveling is important to such persons, and they should be extended 
the privileges proposed, with amendment to cover all common carriers 
as contained in the Senate bill (R. 1480-1481). 


DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 
(Herold C. Hunt) 


There appears to be considerable justification for affording severely 
disabled individuals who require an attendant the same privilege of 
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having both carried on one fare as is presently afforded the blind. 
However, due to varying degrees of disability, serious difficulties 
would be encountered in administering the proposal on an equitable 
basis, and the Department defers to the views of the ICC on the prac- 
ticability of the proposal (R. 1474). 


INTERSTATE COMMERCE COMMISSION 
(Richard F. Mitchell) 


The proposal is permissive in nature and would merely authorize 
the carriers to transport a disabled person accompanied by an at- 
tendant for one fare. The carriers are further protected by the pro- 
vision that such privilege may be accorded by the carriers “under 
such reasonable regulations as may have been established by the car- 
rier.” Whether or not Congress should enact the proposal is a matter 
of congressional policy on which the Commission takes no position 
(R. 1475-1476). 


UNITED AUTO WORKERS, AFL-CIO 
(Thomas H. Burke) 


Passage of this bill will remove a great injustice which has been 
done to many millions of handicapped people who require attendants 
in order to go from place to place. There is every reason to approve 
this bill and none whatsoever to oppose it. All labor endorses it 
(R. 1484). 

VETERANS’ ADMINISTRATION 


(H. V. Higley) 


A substantial number of disabled veterans es ge! attendants to 
travel to and from hospitals for treatment. In 1955, $2.5 million was 
expended for beneficiary travel, and the proposal weld result in 
substantial savings in travel expenses (R. 1474-1475). 


Additional proponents: 


American Federation of the Physically Handicapped, Lodge 72, 
Marion Sikora (R. 1485). 

American Federation of the Physically Handicapped, Lodge 113, 
Lois Jane Gregg (R. 1483). 

American Federation of the Pliysically Handicapped, Lodge 115, 
Barbara Coverdale (R. 1483). 

American Federation of the Physically Handicapped, Lodge 128, 
G. Wendell Swain (R. 1482-1483). 

American Federation of the Physically Handicapped, Lodge 143, 
Edward W. Wetherold (R. 1481-1482). 

Bureau of the Budget, Percy Rappaport (R. 1475). 

Department of Commerce, Louis 8. Rothschild (R. 1473-1474). 
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